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With the volume of Federal litiga- 
tion showing new signs of accel- 
erated growth, the prudent lawyer 
is quick to recognize these as days 
of opporiunity. Opportunity to 
better serve his clients, and in so 
doing to better serve himself. The 
prudent lawyer knows he cannot 
ignore “the other half of the law”. 


The TREND towards increasing 
Federal problems is by now un- 
mistakably established. 


The OPPORTUNITY for increased 
benefits to both client and lawyer 
is at hand. 


We want to send you information 
about the books that can help you 
best do your part in this growing 
phenomena. The boom in Feder- 
al litigation is sure to affect your 
practice one way or another, so 
write for details NOW. 


Giles PUBLISHING CO. 
WES St. Paul 2, Minn. 
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e@ NEW LEGAL FORMS AND WORK SHEETS implementing revisions 
made by the 1963 session of the Florida Legislature in 
Florida's Mechanics Lien Law are now at the printer's. 
Thanks to Chairman Michael Shores and the Legal Forms and 
Work Sheets Committee, these useful forms will soon be 
distributed to all members of The Florida Bar without 
charge. The new law became effective October 1, 1963. 


e@ NEW YORK BAR MEMBERS who now are admitted to practice 
in Florida are reminded of a recent law passed by the 
State. of New York which imposes a tax of $15.00 on all 
lawyers. Forms with which to pay this tax are available at 
the Appellate Division of the New York Supreme Court. The 
tax must be paid before 1964 or the lawyer's name will be 
removed from the register. 


e@ ABA SECTIONS AND COMMITTEES . .. 0. Be McEwan, Orlando, 
was named chairman of the American Bar Association Com-= 
mittee on Professional Grievances for 1963-1964, and 

C. Clyde Atkins, Miami, was reappointed chairman of the 
Special Committee to Cooperate with Cuban Lawyers in 
Exile. Named vice-chairman of one of the 19 sections of 
the ABA was Olin E. Watts, Jacksonville, new vice-chair- 
man of Legal Education and Admissions to the Bar. 


@ ECONOMIC SURVEY . . . Research is being carried on 
across the nation on the economic status of the legal 
profession. A recent survey in Oregon reveals the medium 
net income for all lawyers in private practice in that 
state was $11,500 at the time of the survey. Another sur- 
vey in New Jersey found that the medium income of lawyers 
was $14,000 in 1962. New Jersey lawyers employed in busi- 
ness and government reported the following median total 
incomes corporation employees, $16,500; judges, $20,000; 
and government, except judges, $10,050. A survey of the 
Dade County, Florida, Bar Association revealed a gross 
income ranging from $10,001 to $15,000 for 19.6% of the 
lawyers answering the questionnaire. 18.5% had a gross 
income of over $30,000 while the smallest percentage, 
8.7%, fell into the $5,001 to $7,500 gross income bracket. 


e@ ESSAY AWARD CONTEST . .. The Reginald Heber Smith 
Annual Essay Award Contest invites entries on the topic, 
"How to Retain Associates." Entries will be accepted up 
to June 15, 1964. The winner will be given a $500 cash 


(Continued on page 1071) 
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CALENDAR OF LEGAL EVENTS 
1963 


November 15—Swearing in ceremonies for new admittees to 
The Florida Bar, Supreme Court Building, Tallahassee; 
Third District Court of Appeal, Miami; Second 
District Court of Appeal, Lakeland. 


November 23-November 30—Third Annual Legal Institute for 
Florida Lawyers, M/S Riviera to ports in West Indies. 


December 6—Mid-year Meeting of The Florida Bar, George 
Washington Hotel, Jacksonville. 


December 6-7—Law Day, Stetson University School of Law, 
St. Petersburg. 


December 7—Student-Alumni Homecoming Breakfast, University 
of Miami School of Law, Miami Springs Villas, 8:30 
a.em., Nicholas deB. Katzenback, speaker. 


December 7—Meeting of Delinquency and Crime Prevention 
Committee, Room 421, Metro-Justice Building, Miami, 
9:30 a.me 


December 7—Executive Council, The Tax Section, Interna- 
tional Inn, Tampa, 10 a.m. 


December 16—Hearing on Proposed Amendments to Florida 


Rules of Civil Procedure, Supreme Court, Tallahas- 
see, 9330 a.m 


1964 


January 22—Florida Council of Juvenile Court Judges, 
Sarasota Terrace Hotel, Sarasota. 


January 23-25-Florida County Judges Winter Conference, 
Sarasota Terrace Hotel, Sarasota. 


February 6-8—Southeastern Seminar on Government Claims 
and Procurement Law, University of Georgia, Athens. 


May 5-9—Annual Convention of The Florida Bar, Americana 
Hotel, Miami Beach. 


May 20-23-American Law Institute, Washington, D. C. 


‘July 20-August 1-Fourth Program of Instruction for 
Lawyers, Harvard Law School, Cambridge, Mass. 


(Official announcements concerning events of — and statewide interest to 
members of The Florida Bar will be entered on the calendar, as space permits.) 
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WOULD 
STUDY 
YOUR COMPANY MONEY? 


Business growing? A thorough study of your communications 
system might save your company money and time. For exam- 
ple, you may need a Call Director for more efficient channeling 
of internal and external calls. Or perhaps others of the many 
modern services available to business: Dial TWX Systems, 
Data-PHONE service, Speakerphones. So, find out now about 
a study by a professional communications consultant. No 
obligation. Just call your Telephone Company Business Office. 


Southern Bell 
... Growing with the Futine 


VOL. 37, NO. 10 * NOVEMBER, 1963 1011 


as 
1 
H 
H 
i 
; 
i 
! 
| 
1 
j 
i 
: 
j 


VOLUME XXXVII 


NOVEMBER, 1963 


NUMBER 10 


Officers of 
The Ftorida Bar 


The Board 
of Gouexnows 


House of Delegates 
American Bax 
Association 


L. Guess, President 


JACKSONVILLE 


CHESTERFIELD H. Smirn, President-elect 


BARTOW 


MarsHALL R. Cassepy, Executive Director 


TALLAHASSEE 


A. G. CAMPBELL, JR., first 
ROBERT M. ERVIN, second 
CLARENCE E. BROWN, third 
HAROLD R. CLARK, fourth 
DAVID W. FOERSTER, fourth 

H. P. OSBORNE, JR., fourth 
WILLIAM G. O'NEILL, fifth 

A. T. COOPER, JR., sixth 
RICHARD T. EARLE, JR., Sizth 
THOMAS A. KOEHLER, seventh 
PARKS M. CARMICHAEL, eighth 
FLETCHER G. RUSH, ninth 
BENJAMIN F. SMATHERS, ninth 
ROY C. SUMMERLIN, tenth 
W. 0. MEHRTENS, eleventh 


WILLIAM P, SIMMONS, JR., 
eleventh 


State Delegate: 

J. LANCE. LAZONBY 

Section Delegate: 

JOHN M. ALLISON 
Assembly Delegate: 
JOSEPH A. MCCLAIN, JR. 
Delegates of The Florida Bar: 
CLYDE ATKINS 

CHARLES B. FULTON 
REGINALD L. WILLIAMS 

0. B. MCEWAN 


HARRY ZUKERNICK, eleventh 
JULIAN D. CLARKSON, twelfth 
JOHN C, PINKERTON, twelfth 
THOMAS ALEXANDER, thirteenth 
JOHN J. TRENAM, thirteenth 

J. ERNEST COLLINS, fourteenth 
ROBERT B. BUTLER, fifteenth 
MARSHALL M. CRISER, JR., fifteenth 
RUSSELL MC CAUGHAN, fifteenth 
ENRIQUE ESQUINALDO, sirteenth 
DELBRIDGE L, GIBBS, ex Officio 
CHESTERFIELD H. SMITH, ez Officio 


JAMES LAWRENCE KING, ez Officio, as 
President, JUNIoR Bak SECTION 


MILTON R. ADKINS, ex Officio as 
President-elect, JUNIOR BaR SECTION 


Ex Officio: 

E. DIXIE BEGGS 

CODY FOWLER 

WILLIAM REECE SMITH, JR. 


Delegate of National Confer- 
ence of Bar Examiners: 


SAMUEL J. KANNER 


Delegate of the Dade County 
Bar Association: 


WILLIAM C. STEEL 


Haff 


eM 


1012 


MARSHALL R. CASSEDY, Editor 
LINDA H. YATES, Managing Editor 
EDITORIAL AND EXECUTIVE OFFICES: 224 W. PENSACOLA ST. 


P. O. BOX 1226, TALLAHASSEE 


NON-MEMBERS—$1.00 PER ISSUE EXCEPT SEPTEMBER ($10.00 
per copy for that issue). Published monthly except August. 
Second Class postage paid at the Post Office at Tallahassee, 
Florida. Views and conclusions expressed in articles herein are 
those of the authors and not necessarily those of the editorial staff, 
officials or Board of Governors of The Florida Bar. Contributors 
are requested to submit two copies of all manuscripts. Closing date 
is the lst of the month preceding date of issue. Advertising rate 
card may be had upon request. Postmaster to send Form 3579 to 
P. O. Box 1226, Tallahassee, Florida. 


THE FLORIDA BAR JOURNAL 


Bd Bed Bet es feel 
TH E EF L 4 Ri: ) a 
fog 


Contents 


ARTICLES 


Male Inequities In Family Law ; 1022 
by Judge C. Pfeiffer Trowbridge 
The Settlement of Labor Disputes In Industries 
Affected With a National Interest 1030 
by Lawrence Kanzer 
What The Business Lawyer Should Know About 
Involuntary Corporate Reorganization 1036 
by Herbert U. Feibelman 
Deductibility of Legal Expense for Creation of 
by Russell McCaughan 


NEWS IN THE FLORIDA BAR 


Mid-Year Meeting Set December 6 in Jacksonville. 1019 


News of the Bench 1058 
NEWS OF THE SECTIONS 
Real Property, Probate and Trust Law Notes 1043 
REGULAR FEATURES 
Colender of 1010 
Yesterday and Today .... 1029 
Recent Opinions of the Attorney General 1047 
LTGP News ond Notes 1055 
In Memoriam 1057 
Florida Council of Bar Association Presidents 1072 
The Cover 
Boarp or GovERNORS are pictured during their meet- 


ing in Panama City September 13-14, 1963. Elected for 
two-year term by the lawyers in their judicial circuits, 
"9 members of the Board meet five or six times a year to enforce 
and carry into effect the provisions of the Integration Rule 
and the accomplishment of the aims and purposes of The 
Florida Bar. 
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THE PROBLEM OF UNAUTHORIZED PRACTICE 


Lawyers throughout Florida are greatly concerned about the 
apparent increase in unauthorized practice of law. This concern arises 
not so much from “competition” that these unqualified laymen and 
lay agencies offer. Rather, it stems from a deep-seated knowledge and 
conviction that the harm caused the public by incompetent “legal 
advice” from such sources is no less certain and often as damaging 
as the mischief done by phony “medical treatment” from a quack 
healer. 

In the recent case of North Dade Bar Association, Inc. v. Dade 
Commonwealth Title Insurance Co., 152 So. 2d 723, the Supreme 
Court of Florida determined that it is the only proper forum for an 
action to restrain the unauthorized practice of law and that only The 
Florida Bar is the proper party plaintiff in such a suit. It thus remains 
only for The Florida Bar to discharge its clear responsibility to the 
profession in the light of that opinion. This is being effectively done 
by the Unauthorized Practice Committee under the distinguished 
leadership of Sherwood Spencer of Hollywood. 

At the outset, it should be recognized that we cannot file suit 
against every notary public who tries to draw a deed or every book- 
keeper who undertakes to give “tax advice.” The essence of a learned 
profession is service to the public. Thus, in selecting cases to bring, 
we should ask ourselves, “Will an unauthorized practice of law action 
make a substantial contribution to the protection of the public?” More- 
over, unless our selection of such cases is discreet and restrained, and 
clearly demonstrates a sincere concern with the public interest, the 
average citizen will continue to misunderstand our motive. He will, 
perhaps with some justification, become even more firmly convinced 
that lawyers are trying to maintain a “closed shop” only to keep their 
pocketbooks filled. Finally, even “good” cases of unauthorized practice 
cost a lot of money. In Sperry v. Florida ex rel. The Florida Bar, 373 
U. S. 379 (1963), reversing 140 So.2d 587 (Fla. 1962) outstanding 
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Florida lawyers gave unstintingly of their time and talent without 
compensation, yet The Florida Bar expended almost $3,000 for costs 
and necessary expenses in this proceeding, and The American Bar As- 
sociation spent an even greater sum as amicus curiae. 

The Board of Governors is vitally interested in eliminating un- 
authorized practice. At its last meeting in Panama City, the Board 
reaffirmed the procedures established by our Unauthorized Practice 
Committee for the processing of complaints. Each member of the 
Florida Council of Bar Association Presidents has been furnished 
a detailed statement of these procedures, and has been urged to foster 
and maintain even better liaison and communication with our Florida 
Bar committee in this important area of bar responsibility. In this 
way, we can help to discharge our duty to the public and to our pro- 


President 
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25TH ANNIVERSARY ON SUPREME COURT 


The Florida Bar congratulates Justice Elwyn Thomas on his 25th 
anniversary as a member of the Supreme Court of Florida. He joined 
the court on November 1, 1938, and was re-elected 
in 1944, 1950, 1956 and 1962 without opposition. 
He was Chief Justice from 1947-1949 and again 
from 1959-1961. Prior to being a member of the 
Supreme Court, Justice Thomas was a judge of the 
21st Judicial Circuit and of the 9th Judicial Circuit. 

Justice Thomas was first chairman of the Judi- 
cial Council of Florida, serving from 1953-1957 
when the amendment to the judiciary article of 
the Constitution establishing the district courts of 
appeal was formulated, presented to the Legislature 
and adopted by the people. His contributions to the judiciary won 
him citations from The Florida Bar in 1957 and from Stetson Univer- 
sity in 1962. 


THOMAS 
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REPORT TO YOU 


Summary of Board of Governors Action 


Meeting in Panama City, Florida, on September 13, 14, 1963, 
the Board of Governors: 

Named Richard J. Thornton of Miami as special advisor 
to the grievance committees of the Eleventh Judicial 
Circuit. 

Named J. Ernest Collins chairman and Enrique Esquinaldo 
and Harold R. Clark members of the Board's Committee on 
Administration and Discipline. 

Received report of President Delbridge L. Gibbs of his 
intention to make oral argument before the Supreme Court 
of Florida on September 17 on a petition to waive dues 
for lawyers in military service. 

Heard Executive Director Marshall R. Cassedy report on 
final arrangements for the mid-year meeting of The Florida 
Bar in Jacksonville on December 6, 1963; that Senate Bill 
1466, endorsed by the Board at its July 1963 meeting, was 
pending with the Senate Judiciary Committee; that the 
annual Directory issue of The Florida Bar Journal had 
been completed and was ready for distribution on its 
scheduled publication date of September 15. 

Accepted report of the Unauthorized Practice of Law 
Committee and reaffirmed the procedures set forth for the 
processing of all unauthorized practice of law matters. 
Referred to the committee for investigation a resolution 
of the Miami Beach Bar Association recommending that The 
Florida Bar take action against certain title companies 
charged with unauthorized practice of law. 

Tabled until the next meeting of the Board the 
question of conducting an economic survey of all Florida 
lawyers as recommended by the Economics of Law Practice 
Committee, Robert M. Ervin, chairman. 

Referred for review and recommendation to the Sub- 
Committee on Taxation and Professional Service Corpora- 
tions a report on the status of all professional 
corporations of lawyers as presented by Executive 
Director. 

Received report of The Florida Bar Center Committee 
from Chairman Chesterfield H. Smith, who reported the 


~ 


REPORT TO YOU will appear as regular feature in the Journal following 
each meeting of the Board of Governors of The Florida Bar. 
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committee would meet to select an architect and complete 
plans for a fund-raising drive to commence in December. 

Ratified two committee appointments. 

Nominated C. Robert Burns, Palm Beach;Thomas C. Mac-= 
Donald, Jr., Tampa; J. Ben Watkins, Miami; Paul E. Ray- 
mond, Daytona Beach; John S. Duss, Jacksonville; and Roy 
E. Kinsey, Daytona Beach, to fill two vacancies on the 
Florida Board of Bar Examiners. 

Heard report of Chairman J. Ernest Collins of the 
Workmen's Compensation Law Committee of a meeting of the 
committee in July, at which time sub-committees were 
appointed to study legislation and rules and regulations 
of the Florida Industrial Commission. The Board approved 
the appointment of two to the advisory committee. 

Received report from Richard T. Earle, Jr., chairman 
of the Criminal Law Procedure Committee, who announced 
the committee would meet in October to consider a draft 
of Criminal Law Procedures Rules. 

Approved holding the 15th annual meeting of The 
Florida Bar in June, 1965, following a report from 
President-elect Chesterfield H. Smith. 

Directed that the annual audit of The Florida Bar's 
financial condition be filed with the Clerk of the 
Supreme Court and that a condensation be published in 
the October, 1963, issue of the Journal. 

Reviewed grievance matters pending before The Florida 


Bar. 


Agreed to hold the next meeting of the Board November 
21-23 at the Doral Country Club, Miami. 


NOTICE OF HEARING ON PROPOSED AMENDMENTS TO 
FLORIDA RULES OF CIVIL PROCEDURE 


The Supreme Court will hear arguments on proposed amendments to 
the Florida Rules of Civil Procedure at 9:30 a.m. Monday, December 16, 
1963. A copy of the proposals is on file in the office of the Clerk and a 
copy has been furnished to the Chairman of the Committee on Civil 
Procedure of The Florida Bar. 


GUYTE P. McCORD 
Clerk, Supreme Court of Florida 
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WHO PAYS FOR THE 
COST OF GOVERNMENT? 
You do! 

We do! 

Everyone who pays taxes does! 
That’s fair, isn’t it ? 


Sure, most of us would like lower taxes, but we pay our 
share as long as we feel everyone and every business is 
paying his fair share, and as long as the Government 

is spending our money wisely. 


But spending tax dollars to promote government going 
into business in competition with private enterprise 
is wasteful and unwise on both counts. 


For example, building huge federal power projects is an 
unnecessary and costly expenditure of tax money. 

Private enterprise is ready, willing and able to supply 

all of the power America needs. 

Furthermore, socialized power projects don’t pay taxes 
like private power companies do. 

If federally owned or subsidized electric utilities had been 
regulated and taxed on the same basis as investor-owned 
electric companies, they would have added some 

702 million dollars to the public treasuries in 1960. 
That's more than a half-billion dollar yearly tax loophole! 
IF YOU ARE ONE OF THE MANY AMERICANS WHO SHARE 
A GROWING CONCERN ABOUT GOVERNMENT-IN- 
BUSINESS, TALK OR WRITE TO YOUR CONGRESSMAN. HE 
IS INTERESTED IN THE THINGS WHICH INTEREST YOU. 


Florida’s Electric Companies, Tax paying, Investor-Owned 


FLORIDA POWER & LIGHT COMPANY »* FLORIDA POWER CORPORATION 


® GULF POWER COMPANY + TAMPA ELECTRIC COMPANY 
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Mid-Year Meeting Set 


December 6 in Jacksonville 


—— 300 COMMITTEE MEMBERS are 
expected to participate in the 
mid-year meeting of The Florida Bar 
at the George Washington Hotel in 
Jacksonville, Friday, December 6. 

Called by President Delbridge L. 
Gibbs, the meeting is planned to pro- 
vide extra incentive and afford a pro- 
pitious time and place for commit- 
tees to advance their programs. 

As this issue of the Journal went to 
press, 16 committees, some of which 
have not met as a body for several 
years, had called meetings. Confer- 
ence rooms have been reserved for the 
following: American Citizenship, 
Group Insurance for Members of The 
Florida Bar, Professional Ethics, Uni- 
form State Laws, Continuing Legal 
Education, Education Against Com- 
munism, Legal Aid, Military Law, 
Workmen’s Compensation Law, La- 
bor Relations Law, the Florida Coun- 
cil of Bar Association Presidents, 
Grievance, Legal Education and Ad- 
missions to the Bar, Insurance and 
Negligence Law, Judicial Selection, 
Tenure and Compensation, and Civil 
Procedure. 

The chairman of each group will 
notify its members of the hour and 
place of meeting, and will plan his 
committee’s agenda. 


All Members Invited 
All members of The Florida Bar 
are urged to attend the mid-year 
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meeting and participate in the com- 
mittee meetings, the luncheon, gen- 
eral sessions in the afternoon and the 
receptions. 

The general luncheon meeting for 
all members of the Bar in attendance 
will be held at 12:30 p.m. and a short 
general session is scheduled for 4 p.m. 
for brief reports of committee plans 
for the year. The hotel will host a 
complimentary reception from 5:30 
to 6:30 p.m. to conclude the day’s 
program. Wives are invited to attend 
all three events. 

Committees announcing agenda in 
advance include the Labor Relations 
Law Committee which plans to have 
several speakers on timely topics in 
the field and a short business session. 
Abraham Jordan, Florida director of 
the Office of Labor-Management and 
Welfare-Pension Reports of the U. S. 
Department of Labor, will be one of 
the speakers. 

The Workmen's Compensation Law 
Committee is expected to consider 
specific needs for changing the Work- 
men’s Compensation Act and the 
Florida Industrial Commission Rules. 

The Committee on Uniform State 
Laws plans to discuss the entire field 
of uniform laws, the need for uniform 
laws in Florida, and to select, if ad- 
visable, a specific project for the com- 
mittee to achieve during the balance 
of the year. 
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The American Citizenship Commit- 
tee will meet primarily to develop its 
program for the 1964 observance of 
Law Day U. S. A. 

The group insurance program of 
The Florida Bar will be reviewed by 
The Florida Bar Group Insurance 
Committee, and reports will be given 
by representatives of all the insur- 
ance companies underwriting Bar en- 
dorsed group insurance programs. 

A report concerning the activities 
of various local bar associations will 
be made at the meeting of the Com- 
mittee on Education Against Com- 
munism. 

To be considered by the Committee 
on Legal Education and Admissions 
to the Bar will be the current status 
of the proposed delayed scholarship 


plan, means of informing members of 


the Bar of the needs for strengthening 
legal education in Florida, a survey 
of all of the Florida law schools, and 
the advisability of law schools con- 
ferring the degree of Juris Doctor 
upon graduates. 


Recommendations to The Florida 
Bar on third party practice, amend- 
ment to Summary Judgment Rule 1.36 
and clarification of Rule 1.35 on dis- 
missals will be made by the Commit- 
tee on Civil Procedure. 


Special room rates are being offered 
by the George Washington Hotel to 
members of the Bar for the mid-year 
meeting. These include $7.00 single, 
$9.00 double, and $12.00 twin. Reser- 
vations should be made by each per- 
son planning to attend directly with 
the hotel. 


SOUTHEASTERN SEMINAR ON GOVERNMENT CLAIMS 
AND PROCUREMENT LAW 


February 6-8, 1964 e 


Georgia Center for Continuing Education 


Athens, Georgia 


The Military Law committees and sections of the bars of Alabama, Florida, Georgia, South 
Carolina, Louisiana, North Carolina, Mississippi, and Tennessee are co-sponsors of the 
seminar with the University of Georgia Institute of Law and Government and Center for 


Continuing Education. 


Experts will lead discussions in the field of procurement and claims on the following topics: 


Contract Appeals Procedure 


e 
e@ Judicial Review of Government Contracts 
e Thirty Things You Should Know About Government Contracts and Contract 


Pricing 
Administrative Claims Procedure 


Claims by Government for Value of Medical Care Furnished by Government 
Malpractice and The Federal Tort Claims Act 
Conflicts of Laws Under Federal Tort Claims Act 


Hotel reservations will be accepted by the Georgia Center on a first-come, first-served 


basis. Registration fee is $20.00. 
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Which Way? 


When a client’s business expands and it is decided to do 
business in an additional state, will you choose incorpora- 
tion of a separate domestic corporation or qualification of 
the corporation as foreign? |Or, if a number of states are 
under consideration, will you choose incorporation in some, 
qualification in others? | 

For quick initial research purposes many lawyers examine 
CT Domestic Corporation Law Features and CT Foreign Cor- 
poration Law Features before making a choice. You can too. 
CT Features compilations—individual compilations for each 
state and each Canadian province—are available (to law- 
yers only) without charge or obligation whenever needed. 


The Corporation Trust Company 
and Associated 


IN THE INCORPORATION, QUALIFICATION AND STATUTORY 
REPRESENTATION OF CORPORATIONS, THE CORPORATION 
TRUST COMPANY, CT CORPORATION SYSTEM AND 
ASSOCIATED COMPANIES DEAL WITH AND 

ACT FOR LAWYERS EXCLUSIVELY. 


SERVING FLORIDA LAWYERS 


CT CORPORATION SYSTEM 
HEALEY BUILDING 
ATLANTA 3, GEORGIA 
JAckson 3-0546 
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MALE 


iow PROMISCUITY and female vir- 
tue have long been the adult 
version of the nursery rhyme about 
what little boys and girls are made of. 
The law today, however, sanctions a 
form of female promiscuity that is con- 
sidered legally virtuous. A woman 
may now have as many legitimate 
children as she wishes complete with 
the necessary financial support but 
without the restrictive influence of a 
husband. Today’s career girl has her 
family first and then her career—those 
who are old fashioned enough to re- 
verse this process lose out to the teen- 
age bachelor mothers who have the 
rest of their lives to devote to the 
furtherance of their careers. 

How can all this be and what part 
is played by the forgotten man, the 
husband, whose children and money 
are extracted by the wife and the 
courts and who is then sent away with 
a stern lecture? This article will dis- 
cuss the present, little undestood, do- 
mestic relations law as it exists in prac- 
tice—a situation far different from the 
law upon the statute books and in the 
appellate decisions. 

Let us assume that most men enter 
into the marital status for the compan- 
ionship and love promised by their 
helpmates, and not from any basic de- 
sire to bind themselves to the lifetime 
contract the state infers from their 
submission to women’s basic demand 
for security, community acceptance, 
and the nesting instinct. Let us also 
assume that we are male circuit judges 
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INEQUITIES 


sympathetic to men in general and 
vested with all the powers of equity to 
do something concrete about that 
sympathy. Let us see just what we 
can do in a typical session of domestic 
relations hearings. 


The Pattern 

It is 9:30 in the morning and as we 
stride into the hearing room we see 
the ever-present domestic triangle: 
the lawyer, the client, the mother. The 
first case today is different from the 
second, seventh, and _ seventeenth 
only because the client is a strikingly 
pretty young woman whose father 
must have been a matinee idol be- 
cause her mother is typically colorless. 
The case is simple and the decree pro 
confesso against the husband makes 
it even simpler. The terrible things he 
did might not be believable when 
heard from the lips of that quiet lit- 
tle angel but cannot be doubted when 
repeated at length by the mother who 
knew all along what a deadbeat the 
defendant was. In ten minutes time 
the final decree is signed and another 
female has completed the married at 
17, baby at 18, divorced at 19 ritual. 
She is now ready to pursue her career, 
still an ingenué but armed with the 
respectability of motherhood. She now 
has a proper explanation for the ab- 
sence of her virginity, a child to come 
home to, the knowledge to avoid un- 
wanted pregnancies, and, if her neigh- 
bors become suspicious, she may even 
join the P.T.A. Of course, the court 
decreed support for the child which 
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will amply keep the girl's mother, who 
now becomes the babysitter whose 
rates were quoted in the affidavit of 
the plaintiff's needs. 

Off to a fine start! After all, what 
else could we do on the basis of the 
evidence before us? Deny the divorce 
after hearing the girl’s mother testify 
or award the child to the absent fa- 
ther or cut the support on a stab-in- 
the-dark basis? Of course not, we had 
no choice. Who’s next? 

A bombastic lawyer stalks in, fol- 
lowed hesitatingly by his unhappy cli- 
ent. As they seat themselves, a man, 
wishing he were anyplace but here, 
is seen cringing in the audience. Since 
the court file reveals that this is a 
hearing upon a rule to show cause why 
the ex-husband should not be held in 
contempt, we look around the room 
and finally ascertain that the blighted 
oak in the audience is indeed the re- 
spondent. He is called forward and, 
having appeared without counsel so he 
could devote that frivolous expense to- 
ward the backlog owed his ex-wife, he 
sits down without even the luxury of a 
sigh. It does not help, he has learned. 

Yes, he knows he is behind in his 
payments. Yes, he knows he must sup- 
port his ex-wife and children. Yes, he 
knows he must keep up the mortgage 
on the house. “But judge, I haven't 
had steady work. I've paid what I 
could.” And of course, he thinks to 
himself, if that old battleaxe would 
leave my employers alone, I might 
not get fired so often. 


VOL. 37, NO. 10 * NOVEMBER, 1963 


LAW 


Judge C. Pfeiffer Trowbridge 


We find the man in contempt, pro- 
vide that he may purge himselt by 
making up past-due payments within 
30 days, award a reasonable fee to 
the lawyer, and sit back with the full 
knowledge that next month we will 
have to put the man in jail for failing 
to obey this month’s order. 

Pass quickly to the next case—it may 
give us room for discretion. 


Contested Divorce 


Two lawyers and a zillion witnesses 
now enter and split into friends of the 
bride and friends of the groom groups. 
This is a final hearing on a contested 
divorce. All of the pyrotechnics of a 
trial in which the malevolence of the 
parties has pervaded counsel and the 
witnesses may be expected. Reach for 
your gavel—you will need it. 

“Have you gentlemen—this is off 
the record, Miss Court Reporter—have 
you gentlemen been able to reach any 
agreement on any of the issues in 
this matter—custody, support, prop- 
erty division, or the like?” we ask 
hopefully. 

To the credit of the bar in general, 
both attorneys shake their heads neg- 
atively and with looks of sincere re- 
gret and earned exasperation. “No, 
your honor,” they say in unison. 

If we had taken the coward’s way 
out and discussed the case with coun- 
sel out of the presence of their clients, 
we know they would have told us: (1) 
the woman is vindictive and unyield- 
ing and the man, understandably, 
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won't bargain without the indication 
of scme concessions from the other 
side; (2) we have honestly tried to 
settle this thing since we've already 
spent more time on this case than any 
fee we'll get can possibly compensate, 
and (3) why did we ever accept these 
retainers in the first place! 


We check our appointment schedule 
and see that only one hour has been 
allowed for the hearing. As we look 
at the plaintiff, we realize we will be 
lucky to get through her direct exam- 
ination in that time. Whoever made 
the appointment must have done so 
months ago before he drew up his 
witness list. 

If we have held the prior hearings 
informally around a table, we again 
survey the snorting beasts about us 
and decide to move up onto the bench 
and get that much further away from 
the flying venom. As we do so, we 
hastily consider and then quickly re- 
ject as too pessimistic our desire to 
send for a bailiff. Maybe we can keep 
the parties in line by vigorous gavel- 
pounding and dire threats of “One 
more outburst like that and Ill put 
you in jail for the remainder of the 
day.” 

The case proceeds. No criminal 
trial was ever this bitterly fought. We 
struggle desperately to maintain order 
and decorum without resorting to the 
terrible powers we possess and fear 
we may use injudiciously if we lose 
control of our tempers. Even the at- 
torneys, normally good friends, have 
been so poisoned by the invective of 
the parties toward each other that 
personal exchanges between counsel 
become the rule rather than the ex- 
ception. 

Very shortly the pattern appears. 
The parties met, fell in love, married, 
and had several children. As the wife’s 
girlish dream of marital bliss dissolved 
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in the hard realities of house work 
and childbearing, she let herself 
deteriorate. No longer taking pride 
in her appearance and no longer mak- 
ing a positive effort to please her hus- 
band, she drops into a daily routine 
of drudgery, depending upon love, 
once achieved, to remain forever. 

The husband, finding no return from 
his efforts to court his wife and now 
staggering under, the unexpected fi- 
nancial demands of the family, soon 
quits trying to salve the little woman 
and drops also into a dull, routine ex- 
istence. And then, one day, an “under- 
standing woman” comes along, and he 
is indiscreet and eventually in court. 

The pleadings are simple. The wifes 
complaint alleges the husband’s atten- 
tions to the other woman. The hus- 
band’s counterclaim alleges the wife’s 
nagging, sexual coldness, and com- 
plete surrender of effort to maintain 
the marriage, all of which has led 
him to find solace elsewhere. As we 
hear the evidence, we agree that each 
attorney has proven his case and we 
sympathize with everyone involved in 
this domestic tragedy. 

When, finally, the testimony ends 
(usually late into our lunch hour), we 
sit back dejectedly. We know full well 
what we must do and hate ourselves 
for doing it. There is no doubt but 
that the husband did what his wife 
said he did and he got caught at it. 
While we feel he never would have 
been led astray if he had found at 
home the warmth and attentiveness he 
found in the other woman’s arms, the 
law cannot and does not justify his ac- 
tions because of his wife’s inexcusable 
but fully lawful attitude. We grant 
the wife’s prayer for divorce, place the 
children in her moral rather than his 
immoral household, and grant sup- 
port more on her needs than on his 
ability to pay. We then give the wife 
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the family home, require the husband 
to pay the mortgage regularly, and 
award costs. Plaintiff's lawyer stops 
us as we try to conclude the hearing 
with the reminder that he is entitled 
to attorney's fees. The enormity of 
what we have done to the defendant 
now weighing down upon us, we 
make a puerile effort to balance the 
injustice by limiting attorney's fees 
to the bar minimum with the full 
realization that the defendant, who 
probably can’t pay the support, won't 
even attempt to pay the attorney's 
fees. 

Quick! Let’s get out of here and get 
some lunch. 

When we return after a hurried 
gulping of sandwich fare instead of 
the usual leisurely meal, and bereft 
even of the alcoholic relaxation we 
wish we could indulge in but don't 
dare to during working hours, we 
find the first pleasant surprise of the 
day. Our secretary tells us that one of 
the hearings we didn’t get to before 
lunch cancelled out. We ask hope- 
fully if the action was dropped, but 
learn rather that the attorney han- 
dling the ex parte case had not been 
paid and so postponed the final hear- 
ing. When the plaintiffs new boy- 
friend can find someone to borrow the 
fee from, the matter will be resched- 


uled. 


Questions of Residence Requirements 
The girl in the white uniform wait- 
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ing in the hall looked familiar so we 
checked the appointment list for her 
name. It doesn’t mean anything to us, 
so we move out into the hearing room 
and begin the next case. This is an 
uncontested divorce of garden variety 
and it soon develops that the plain- 
tiff is a waitress where we usually eat 
lunch. Now we sit up and pay a little 
more attention. Here is a case in 
which we may be able to help the de- 
fendant. 

A waitress uniform usually means 
someone from out of state working 
through a period of residence. Here 
is something we can be tough on—al- 
though Florida’s change from 90 
days to six months residence require- 
ment brought about a real drop in the 
transient divorce problem, it did not 
end it entirely. 

We ask many questions concerning 
residence and learn that the plaintiff 
did, indeed, come to Florida just six 
months before filing her complaint. 
We learn also that the defendant has 
never been to Florida and that the 
breakup occurred in the North. But 
all of our questions fail to elicit any 
damning answers. Either she has been 
carefully coached on the subject or 
else she really intends to start life 
anew in our State. 

We believe that she is a transient 
and that if the true story were known 
she came South only because she 
could not get a divorce at home. We 
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toy with the idea that as the trier of 
fact we may be privileged to disbe- 
lieve her testimony on residence and 
so deny the divorce. But we have no 
real justification for doing this and we 
don’t want to insult the attorney 
whose appearance implies a belief in 
the truth of his client’s residence al- 
legations. We grant the divorce and 
settle for a brief word to the attorney 
in private that, since we have not met 
him before, we want him to know that 
we will not countenance transient di- 
vorces, and if too many of his cases 
appear questionable, we may draw a 
conclusion as to his complicity in 
them. 


The next face we see is that of the 
assistant State's attorney and we 
know now that the remainder of the 
afternoon will be filled with proceed- 
ings under the Uniform Reciprocal 
Enforcement of Support Law. These 
cases are the sorriest of the day. The 
defendants themselves are required 
to appear, the wives, who reside in 
other states, are never present, and 
there is little the husbands can say ex- 
cept “I've been sending as much 
money as I can, but I’ve been out of 
work,” and they all say just that. 

Our task here is simple. We just sit 
silently by while the State’s attorney 
ascertains how much the husband 
can pay, and then we nod approval 
knowing full well that the defendant 
will be out of the State before the or- 
der is even drawn. If we think here 
at last is a situation where the hus- 
band wins because he doesn’t really 
pay anything, we then remember that 
he is constantly hounded from state to 
state and will ultimately have to sur- 
render. Occasionally we find a man 
who comes to court, suitcase in hand, 
from whom all the fight has gone, 
ready to be led to jail. 

The hour is late when the last de- 
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feated man leaves. We have done our 
duty and we go home to our own 
families where we try desperately to 
avoid all the mistakes we saw made 
by the parties who appeared before 
us. 

To anyone who has never endured 
such a day, the effect upon the mind 
of the judge cannot be understood. A 
new jurist undergoes a shock treat- 
ment that should lay many low, al- 
though I know of none who has not 
eventually recovered from the ex- 
posure. Usually the judge steels him- 
self to this phase of his work by sub- 
duing his emotions and disposing of 
such cases as automatically and cal- 
lously as possible, with only an occa- 
sional relaxation to attempt a recon- 
ciliation in the few instances where 
that appears remotely feasible. Fortu- 
nately, the only innocent victims of 
all the misdeeds, the children, are 
rarely present in court. The thought 
of these babes can haunt a judge be- 
yond endurance. 


Plight of the Woman 

All right—you have two things to 
say to me. The plight of the woman is 
just as bad and divorce is not so easily 
come by elsewhere as it is in Florida. 

Let me agree reluctantly with the 
first statement but contest the practi- 
cal effect of the second. Although the 
grounds for divorce differ in each 
state, we are discussing practicalities 
and not legalities. Even in Florida at- 
titudes among judges differ widely 
and a plaintiff may find herself seek- 
ing relief from a white haired old 
gentleman nourished on the Bible 
and in every aspect fully qualified to 
be one of the Apostles. By the same 
token, a liberal judge in a strict state 
may grant ex parte divorces freely, 
secure in the knowledge that, since no 
appeal will be taken, no one can re- 
verse him and few members of the 
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public will even know of his attitude. 
Finally, since disgruntled wives may 
still move to more liberal states and 
establish residence, the argument is 
inapplicable. To say that such decrees 
need not be recognized by sister 
states overlooks the practical fact that 
only rarely are the sister states ever 
called upon to examine into the mat- 
ter. 

That the woman’s lot in marriage is 
not a happy one I cannot deny. She 
is kept in innocence during childhood 
and only given the dream that repre- 
sents the magic word “marriage.” 
When her body matures and urges 
her toward mating and childbearing, 
the fear of old maidenhood and the 
scornful remarks of her fellows who 
have proven “successful” by finding a 
husband lead her into the nuptial con- 
tract with the first male who responds 
with mutual infatuation. Since mar- 
riage and baby are almost synonymus 
with most young girls, a complete 
family unit is usually fashioned within 
a year’s time. It is not long thereafter, 
however, before the woman, for she 
is no longer a girl, first comes to real- 
ize that there is far more to marriage 
than anyone ever told her. From that 
time on, to her eyes it may well seem 
that men simply take women for their 
best years and then, when face and 
figure are gone, babies are screaming, 
and the house is falling to pieces, 
leave them for younger, prettier girls, 
and force their wives into barren 
lives replete with financial difficulties, 
while the men live it up gaily never 
paying the meager support ordered 
time and again by the circuit judge. 

Ladies, you have a point. Unfortu- 
nately, it’s not on the subject. I am 
discussing the practical preference of 
the law for the wife and not the rela- 
tive disadvantages of matrimony to 
men and women. Please tell your 
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story to the social worker—I must ren- 
der my decisions upon the law as it 
exists. 

Two families cannot live as cheaply 
as one. That is an axiom of matrimon- 
ial law. A corollary is that two fami- 
lies cannot live on the same income 
that one family could not live on. 
Financial difficulties, we are told, are 
a leading cause of marital disruptions. 
When the divorce comes, the court 
must split the husband’s income be- 
tween his household and hers. Since 
she has the children, she has the 
greater need. We know that she can- 
not raise the children properly on any 
portion of his income and that he 
simply cannot exist on what will be 
left. Nevertheless, we must choose 
which shall live with the least diffi- 
culty. Of course, if we are not swayed 
by our finding for the wife on the 
merits of the divorce claim or by the 
rationalization that the husband got 
himself into this mess, we will un- 
doubtedly be convinced by the argu- 
ment that the children are innocent 
and should receive the best support 
possible. As there is no practical way 
to secure their well-being without 
passing the funds through the wife’s 
pocketbook, we direct all support to 
be paid to her. It is the rare case 
where the parties have sufficient 
wealth to require subsequent ac- 
countings of the use of the funds, and 
even rarer when a third party trustee 
is used. 

A direct consequence of an order 
which the husband cannot comply 
with is noncompliance. If he cannot 
pay all or substantially all, then he 
usually pays nothing and utilizes his 
income either to pay his own attorney 
to continue this endless litigation or to 
flee from state to state. 


Why Not Give Husband Children? 
If the husband were given custody 
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of the children, the financial burden 
would not be as great. Relieved of 
support payments and with lesser ali- 
mony due since the wife is now free 
to work, the husband has the incen- 
tive to stay put, to pay his liberation 
fee, and to shower his children with 
extravagant presents. But we never, 
never, never, or hardly ever, award 
the children to the husband. Why 
not? 


Most divorces are granted on ex- 
parte hearings after a decree pro con- 
fesso has been entered against the 
husband. Naturally, we give the 
children to the wife rather than to the 
absent husband. Aside from the prac- 
tical difficulties that would arise from 
the absence and frequently unknown 
address of the husband, there are 
the legal problems raised by a total 
lack of evidence in the record to sup- 
port such a decree and an active 
plaintiff ready to appeal such a de- 
cision. 

In a contested case the husband 
frequently concedes the custody issue 
without a fight. Where a real issue is 
reached on the matter, the court is 
usually presented with the statement 
that the mother is always the best 
person to raise the children—in many 
instances this is taken for granted and 
an audible gasp will result from any 
doubt expressed by the judge. Fre- 
quently a witness, female of course, 
will make such an assertion on the 
stand. The first time this occurred to 
the author he promptly informed the 
witness that such a matter was for 
the court to determine and not for 
her. The look of contempt that fol- 
lowed was so devastating to the 
court’s dignity as well as to his male 
ego that he has subsequently re- 
mained silent when such testimony is 
presented and has ameliorated his 
emotions by placing a large mental 
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black mark alongside that witness's 
testimony. (Members of my Bar, take 
heed! ) 

“The man must work and so has not 
the time to care for the children.” 
Oh, my! I thought we were discussing 
practicalities. If we give the children 
to the wife, in many and possibly 
most cases, won't the wife hire a 
babysitter or send for momma and go 
to work herself? She'll probably need 
the extra income anyway, since papa 
will always be behind in his pay- 
ments. Why can’t papa hire the baby- 
sitter or send for his mother? (Since 
the wife has the house, he is probably 
living in his parents’ home—he cer- 
tainly can’t pay rent.) Is this so radi- 
cal an idea? It does work, you know, 
in those rare cases today where the 
husband secures a divorce from the 
errant wife who has run off with the 
high school principal. I am not sug- 
gesting that we do it in every case 
or even most of the time. I only pro- 
pose that we consider it and not, as 
my detested witness insists, accept as 
a divinely inspired rule the dictat 
that mothers always do a better job 
of raising children than fathers. 


After all, I doubt if few fathers 
would teach their sons to hate all 
womanhood as divorced women fre- 
quently teach their daughters about 
men, and most boys succumb to the 
mating instinct despite a natural ab- 
horence to restraint of liberty. Why 
would raising daughters without 
mothers be worse than raising sons 
without fathers? Do you think chil- 
dren will deter the father or prospec- 
tive second wives from marriage? I 
doubt it. And girls, think how much 
easier it will be for you to remarry if 
you have no screaming children to 
scare off prospective second hus- 
bands! 

Some members of the Bar may ex- 


THE FLORIDA BAR JOURNAL 


ae 


press surprise that I assume that the 
present attitude of the Bench and the 
Bar is to prefer women in marital 
cases. I will readily admit that many 
cases have been decided in the hus- 
band’s favor and will continue to be 
so decided. They are the exception, 
however, and not the rule. My pur- 
pose is to urge that the theory of 
equality in awarding custody be ap- 
plied in practice. I believe that many 
of the evils that flow from final di- 
vorce (economic insufficiency, non- 
payment of support, unpunished con- 
tempt, and all the other consequences 
described in this article) might well 
be lessened in those cases where 
the father, in practicality, would be 
just as good a guardian of the chil- 
dren as the mother. 


A.A. Aaronson 


Couwse tor 
ar 
Law 


“No, no one referred me—lI just started look- 


ing through the phone book alphabetically 
under ‘Attorneys’.”’ 
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Desterday ... 
and Today 


36 YEARS AGO the Florida State 
Bar Association Law Journal, prede- 
cessor to The Florida Bar Journal, 
had as its first editor John Cobb 
Cooper. A member of the committee 
which organized the publication, he 
served as editor from its beginning in 
1927 until 1934, not even relinquish- 
ing his duties during his term as 
president of the Association in 1931. 

TODAY, 52 years after his admis- 
sion to the Bar of Florida, John Cobb 
Cooper resides in Princeton, New 
Jersey, and continues an active role 
in the legal profession. Well known 
as an authority on space law, he 
has had articles published on that 
subject in the Journal of Air Law and 
Commerce and many bar publica- 
tions. This past June he presented a 
paper on the recent developments in 
aerospace law at the Los Angeles 
meeting of the American Institute of 
Aeronautics and Astronautics. In Sep- 
tember he went to Paris to present 
two papers at the Space Law Collo- 
quim of the International Institute of 
Space Law and to attend a meeting 
of the International Academy of As- 
tronautics. From there he went to 
Rome for meetings of the Executive 
Committee and the annual general 
meeting of the International Air 
Transport Association, of which he is 
legal advisor. 

The days of the Model A to the 
days of Friendship 7 are a long span 
in American jurisprudence, and many 
lawyers of a half century ago might 
prefer to rely on the knowledge that 
served them then rather than delve 
into the complexities of the law of 
1963. Not so with John Cobb Cooper. 
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THE SETTLEMENT 
OF 
LABOR DISPUTES 


IN INDUSTRIES AFFECT- 
ED WITH A NATIONAL 
INTERES T 


by Lawrence Kanzer 


Lawrence Kanzer is Florida Industrial Com- 
mission attorney in charge of legal work in 
Dade, Broward and Mon- 
roe counties. He pre- 
viously has served as 
attorney and appeals 
referee, special exam- 
iner for the Commission 
in unemployment com- 
pensation mass hearings 
Mm and as special deputy 
commissioner. He was a 
member of The Florida 
Bar Labor Law Commit- 
tee in 1959, and since 1960 has contributed 
to the ABA Labor Relations Law Section and 
Administrative Law Section annual reports. 
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T HE IMPACT OF TRADE UNIONS on the 
life of the average American citi- 
zen has undergone a radical change 
from the time of the beleagured 
Cordwainers to the fearless Team- 
sters of our decade. While the former 
were subjected to penalties for crimi- 
nal conspiracy,' the later boast un- 
bridled potential sufficient to place a 
firm stranglehold on our national 
economy through the medium of a 
single nationwide strike.* 

The degree of power possessed by 
many large labor organizations is re- 
miniscent of the impregnable regime 
of “Big Business” combinations at the 
turn of the twentieth century. The 
power formerly reposed in business 
monopolies has been effectively re- 
strained by virture of the Sherman 
and Clayton Anti-Trust Acts and the 
controls and limitations imposed by 
Federal Regulatory Agencies created 
by various Congressional enactments. 
However, the unfettered force en- 
joyed by combinations of large labor 
unions has not yet been curbed and 
surpasses even the powers possessed 
by the three branches of our Federal 
Government. 

Except for the limitations placed on 
the power of organized labor by the 
80 day “cooling off” period provision 
of the Taft-Hartley Act,* the right of 
trade unions to strike against indus- 
tries affected with a national interest, 
even in violation of a no-strike clause 
or covenant remains immune from in- 
junctive relief in the Federal district 


1Philadelphia Cordwainers’ Case (Com- 
monwealth v. Pullis) Philadelphia Mayor’s 
Court, 1806. Doc. Hist. of Am. Jud. Soc. 
Vol. 3, p. 60. 

2See remarks of James R. Hoffa, President 
of The Teamsters Union on the “Meet the 
Press” television program on July 9, 1961. 

3Title 29, U.S.C.A., Section 179. 
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courts, pursuant to Section 301 of 
Taft-Hartley. Addressing itself to the 
latter point, the United States Su- 
preme Court, divided five to three, 
held in Atkinson v. Sinclair Refining 
Co., 370 U.S. 238, 8L.Ed. 2d 462 
(1962) that Section 4 of the Norris- 
LaGuardia Act still protected unions 
from Federal district court injunctions 
designed to prohibit strikes in viola- 
tion of no-strike covenants. The ma- 
jority of the Court, speaking through 
Mr. Justice Black, expressed their 
view in the following language: 


Section 301 was not intended to have 
any such partially repealing effect upon 
such a long-standing, carefully thought 
out and highly significant part of this 
country’s labor legislation as the Norris- 
LaGuardia Act.4 


To the average American consumer 
who is the innocent victim of the ex- 
cesses of work stoppages, it is imma- 
terial whether the perpetrator is a 
business combination or a large labor 
organization—the dismal effects are 
equally harmful in each instance. 
When collective bargaining fails, giv- 
ing way to strike action by labor or 
lockout by management, the dispu- 
tants usually cushion the adverse ef- 
fects of the work stoppages with de- 
fense funds accumulated by a union’s 
international or by an association of 
employers. Such supplementary finan- 
cial aid provides emergency subsist- 
ence to workers and often keeps an 
employer's operation from complete 
shutdown and ruin. These advantages 
in no way ease the burdens of the 
neutral citizen who must weather the 
storm alone. 

All existing Federal labor legislation 
has been primarily conceived from 


4370 U.S. 203, 8 L. Ed. 446. 
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the standpoint of the benefits or bur- 
dens it may cast on labor or manage- 
ment through protective or prohibi- 
tive conduct and not from the stand- 
point of its ultimate effects on the 
national interest, which should be the 
principal and overriding concern of 
Congress in view of the requirements 
of the Commerce and General Wel- 
fare Clauses of the Federal Consti- 
tution. Even Section 301 (a) of the 
Taft-Hartley Act, which authorizes 
suits in Federal district courts for vio- 
lation of bargaining agreements in in- 
dustries affecting commerce, limits 
remedies of aggrieved parties to dam- 
ages and/or specific performance of 
provisions of the agreements, but does 
not authorize injunctive relief to stay 
strikes or lockouts inimical to the na- 
tional interest.® 


Public Needs Remedial Legislation 

“Mr. John Q. Public” has a right to 
be heard when labor disputes af- 
fected with a national interest di- 
rectly or indirectly cause his unem- 
ployment, raise the price of his nec- 
essaries, stifle his public transporta- 
tion and communication facilities and 
heap countless other burdens upon 
him which he in no way caused and 
is powerless to remove. Under exist- 
ing laws citizens who are the innocent 
victims of such abuses of power need 
remedial legislation to ameliorate the 
adverse predicament they find them- 
selves in. 

The President does not have the 
necessary power to alleviate the intol- 
erable conditions attending nation- 
wide labor disputes. His only wea- 
pons are the voluntary assistance af- 
forded by mediation, conciliation, 
arbitration and commissions such as 


561 Stat. 156 (1947), 29 U.S.C.A. Section 
185 (a) (1958). 
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the President's Missile Sites Labor 
Commission. 

The Federal judiciary refuses to act 
without remedial legislation to au- 
thorize new judicial interpretations 
in the labor-management field of law. 

The only feasible avenue for re- 
form and relief is by appropriate con- 
gressional legislation. 

Before we can intelligently discuss 
the nature of proposed remedial labor 
legislation, definitions of the terms 
“labor dispute” and “industries af- 
fected with a national interest” are 
necessary. The definition of the term 
“labor dispute” as used in the Na- 
tional Labor Relations Act, U.S.C.A. 
Title 29, Subsection 9 of Section 152, 
enacted in 1935 is quite acceptable 
and provides: 


The term “labor dispute” includes any 
controversy concerning terms, tenure or 
conditions of employment, or concern- 
ing the association or representation of 
persons in negotiating, fixing, maintain- 
ing, changing, or seeking to arrange 
terms or conditions of employment, 
regardless of whether the disputants 
stand in the proximate relation of em- 
ployer and employee. 


The definition of the phrase “in- 
dustries affected with a national in- 
terest” might reasonably be found in 
the following description of those 
types of industries subject to Section 
176 of the Taft-Hartley Act dealing 
with the appointment by the Presi- 
dent of Boards of Inquiry in national 
emergencies: 


.... an entire industry or a substantial 
part thereof engaged in trade, com- 
merce, transportation, transmission, or 
communication among the several states 
or with foreign nations, or engaged 
in the production of goods for com- 
merce... 


Working within the framework of 
the above-cited definitions, we must 
now inquire as to the specific remed- 
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ial legislation which we should seek. 
Let us begin our inquiry with an ex- 
amination of some of the proposed 
legislation recently introduced in the 
United States Senate. 


Proposed Legislation 

In January of 1963, Senator Hol- 
land of Florida reintroduced S. 168 
which, if enacted, would outlaw 
strikes among airline employees by 
amending the Railway Labor Act® 
so as to require compulsory arbitra- 
tion of disputes involving the em- 
ployees of common carriers. 

On the same day that he reintro- 
duced S. 168, Senator Holland also 
reintroduced §. 169 which proposes 
an amendment to the Taft-Hartley 
Act to provide the return to individ- 
ual states of their power to prohibit 
public utility strikes and lockouts en- 
dangering the public welfare and 
safety. The intent and effect of this 
legislation would be to declare that 
state action in this field no longer 
preempts the jurisdiction of the Na- 
tional Labor Relations Board as con- 
strued by the United States Supreme 
Court.? 

On January 16, 1963, Senator Mc- 
Clellan of Arkansas introduced S. 287, 
a bill designed to amend the Federal 
Anti-Trust Laws*® to prohibit certain 
activities of labor organizations in re- 
straint of trade and to provide the 
same criminal penalties of fine and 
imprisonment and civil penalties of 
treble damages against the guilty la- 


6Title 29, U.S.C.A., Section 10. 
7Amalgamated Association, St. El. Ry. and 
Motor Coach Employees of America, Div. 
998 v. Wisconsin Emp. Rel. Bd., Wis., 
1951, 71 S. Ct. 359, 340 U.S. 383, 95 L. 
Ed. 364, 22 A.L.R. 2d 874. 
8The Sherman Anti-Trust Act, 26 Stat. 209, 
as amended, 15 U.S.C. 13; The Clayton 
Anti-Trust Act, 38 Stat. 731, 15 U.S.C. 17. 
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bor organization as are presently ap- 
plicable to business combinations.° 

On the same day, Senator McClel- 
lan also introduced S. 288 outlawing 
strikes in strategic defense facilities 
and requiring the labor and manage- 
ment combatants to undergo compul- 
sory arbitration conducted by an 
emergency board selected by the 
Secretary of Defense and the parties 
involved. The proposed Act also au- 
thorizes the Secretary of Defense to 
prepare and cause to be published in 
the Federal Register a list and any 
necessary revisions thereof, of stra- 
tegic defense facilities for the pur- 
poses of the Act.'° 

The writer does not favor any of 
the proposed legislation outlined 
above for the following reasons: 

1. The legislation abrogates the 
rights of labor to engage in strikes 
for lawful objectives as guaranteed 
by the National Labor Relations Act 
and the Taft-Hartley Act and many 
state constitutions. It also violates the 


9Remarks of Senator McClellan and other 
senators regarding this proposed _legis- 
lation are found on pages 420 through 421 
of the Congressional Record of January 
16, 1963. 

10Remarks of Senator McClellan and other 
senators regarding this proposed legislation 
are found on pages 421 through 433 on 
the Congressional Record of January 16, 
1963. 
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right of management to engage in 
lawful lockouts. 

2. The legislation dictates the pro- 
cedure of compulsory arbitration 
which often impairs the obligations 
of the parties to collective bargaining 
contracts limiting resolution of dis- 
putes to voluntary arbitration or other 
voluntary remedies including media- 
tion and grievance procedures. 

3. The legislation by inference or 
express provision abrogates or repeals 
the fundamental thesis of Section 6 of 
the Clayton Act, namely, that the la- 
bor of human beings is not a commod- 
ity or article of commerce. 

4. Even if the objections set out 
in paragraphs 1 through 3, above, did 
not apply, further objection lies in the 
fact that the proposed legislation em- 
ploys coercive measures. While some 
of these measures impose criminal 
and civil penalties which might deter 
work stoppages, they would not pro- 
hibit them nor induce early and equit- 
able settlement of the issues involved 
in labor disputes creating them. 

It is respectfully submitted that the 
only feasible, equitable and constitu- 
tional legislation to be enacted by 
Congress to settle labor disputes af- 
fected with a national interest is the 
type which will empower the Federal 
district courts to issue injunctions pro- 
hibiting strikes by labor or lockouts 
by management which clearly violate 
no-strike or no-lockout covenants of 
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voluntary collective bargaining agree- 
ments. Such legislation should author- 
ize injunctive relief regardless of 
whether said covenants are ex- 
pressly contained in the bargaining 
agreement or impliedly contained 
therein by the presence of an absolute 
arbitration clause. The parties would 
be subjected to injunctive process 
during resolution of all arbitrable dis- 
putes by a proper board of arbitration 
in accordance with the provisions of 
the absolute arbitration clause. 


Legislation of the type suggested 
above would in no way abrogate the 
right to strike or lockout or rewrite 
the labor contracts of the disputants— 
on the contrary, it would effectively 
carry out or enforce their provisions. 
The type of remedial legislation 
called for would, however, require 
specific amendment to the Norris-La- 
Guardia Act, in view of the reluctance 
of the Supreme Court to act in Atkin- 
son v. Sinclair Refining Co., supra, in 
the absence of such amendment. Sug- 
gested amendment to Norris-La- 
Guardia might be couched in the 
language contained in the italized 
portion of the following section of 
the Act. 

“No court of the United States shall 

have jurisdiction to issue any restraining 

order or temporary or permanent in- 
junction in any case involving or grow- 
ing out of any labor dispute to prohibit 
any person or persons participating or 
interested in such dispute. . . . from 
doing, whether singly or in concert, any 
of the following acts: (a) ceasing or 
refusing to perform any work or to 
remain in any relation of employment;” 
provided, however, that in all cases 
where an employee or employees engage 
in any of the above enumerated acts in 
violation of the provisions of a no-strike 
covenant in their collective bargaining 
agreement, express or implied, or an 

employer or employers engage in a 

lockout in violation of a_ no-lockout 

covenant of their collective bargaining 
agreement, express or implied, the 
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above section shall not apply, and in 

such cases the United States District 

Courts shall have jurisdiction to issue 

restraining, orders or temporary or 

permanent injunctions to prohibit such 
breaches of contract and require com- 
pliance with arbitration clauses contain- 
ed in said contract for the peaceful 

settlement of labor disputes. (29 U.S.C. 

Sec. 104, as amended ) 

At this juncture the question will 
probably be posed—what value will 
the proposed amendment to the Nor- 
ris-LaGuardia Act have on labor dis- 
putes involving parties who have not 
contracted to refrain from strikes or 
lockouts? A partial solution to this 
problem may lie in a requirement by 
appropriate legislation that no federal 
contracts may be awarded to em- 
ployers for work in strategic defense 
facilities, defense plants or sites 
whose bargaining agreements do not 
possess no-strike, no-lockout clauses 
and an absolute comprehensive arbi- 
tration procedure. This requirement 
might likewise be required of con- 
tractors on federal contracts outside 
the strategic defense field in indus- 
tries affected with a national interest 
within the meaning of the phrase as 
defined above. 

Another alternative would be to 
amend Section 301 (a) of the Taft- 
Hartley Act to require the courts to 
write a no-strike clause or no-lockout 
clause into a collective bargaining 
agreement where an absolute arbitra- 
tion clause already exists. 

The United States Supreme Court 
has in two recent cases actually held 
that, in the absence of any specific 
provision of Section 301 (a), a no- 
strike clause may be implied as a nec- 
essary counterpart to an agreement to 
arbitrate.'! The Court in reading no- 


11L,ocal 174, Teamsters v. Lucas Flour Co. 
369 U.S. 95 (1962); United Steelworkers 
v. Warrier and Gulf Nav. Co., 363 U.S. 
574 (1962). 


THE FLORIDA BAR JOURNAL 


= 


J. Robert McClure, First Assistant 
Attorney General, center, is con- 
gratulated by Florida Bar Presi- 
dent-elect Chesterfield H. Smith 
as recipient of the annual Gold 
Merit Award of Associated In- 
dustries of Florida. Also shown 
is Lewis W. Petteway, Executive 
Director and General Counsel, 
Florida Public Utilities Commis- 
sion, first GMA recipient. The 
Gold Merit Award was presented 
by the statewide employers’ as- 
sociation to the “executive level 
career state employee who best 
exemplifies good management 
Practices in government” by AIF 
President W. A. Shands at its 
43rd Annual Meeting in Tampa 
following an address by Attorney 
General Richard W. Ervin. 


strike clauses into the labor contracts 
in both cases where none existed justi- 
fied its conclusion on the ground that 
prohibition of strike action is in ac- 
cord with the basic public policy of 
national labor legislation designed to 
promote arbitration as a replacement 
for economic warfare. The Court in so 
doing disregarded the intentions of 
the parties to the contract.!” 

Since it is estimated that over 90% 
of bargaining contracts contain arbi- 
tration clauses,'* legislation requiring 
implied prohibitions against strikes or 
lockouts would insure against such 
action in the vast majority of indus- 
tries affected with a national interest 
with possible recourse to the Federal 
district courts for injunctive relief for 
violation of no-strike or no-lockout 
covenants, express or implied, pur- 
suant to the authority of the Norris- 


12Teamsters v. Lucas Flour, supra, 369 U.S. 
105. 

13See Collective Bargaining Negotiations and 
Contracts, pages 51:1, 51:7 (Bureau of 
National Affairs ). 
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LaGuardia Act with proposed amend- 
ments as suggested above. 


Conclusion 


The settlement of labor disputes 
affected with a national interest does 
not lie in enactment of compulsory 
federal legislation abrogating funda- 
mental rights of the disputants or im- 
paring the obligations under existing 
bargaining agreements. Moreover, 
such enactments would do little to 
settle the disputes, and would tend 
only to moderately deter their exist- 
ence or continuance. 

On the other hand, federal legisla- 
tion designed to authorize injunctive 
relief where no-strike or no-lockout 
covenants express or implied are 
breached by the parties to bargaining 
agreements thereby halting wasteful 
and needless work stoppages will en- 
able the disputants to settle their dif- 
ferences through binding arbitration 
as provided in their voluntary agree- 
ments without working needless 
hardships on the innocent public. 
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WHAT THE BUSINESS LAWYER SHOULD KNOW 
ABOUT INVOLUNTARY CORPORATE REORGANIZATION 


ORPORATE REORGANIZATION under 

Chapter X' can be best under- 
stood upon examination of the pur- 
poses of Chapter X and its predeces- 
sor, §77b (adopted in 1934). These 
purposes are: (1) the avoidance of 
the evils of equity receiverships; (2) 
the correction of fee abuses as prac- 
ticed in equity receiverships; (3) to 
avoid immediate liquidation with a 
view to rehabilitation; (4) to facilitate 
recapitalization; (5) to rearrange 
rights in the property of the debtor; 
(6) to get a debtor out of court, duly 
reorganized in as short a time as 
possible; (7) to provide relief against 
a recalcitrant minority group of credi- 
tors; (8) to preserve going-concern 
values so that they will be available 
for the payment of claims against the 
debtor and for the protection of its 
interests; (9) to enable debtors to 
reach creditors whose indentities were 
otten concealed by bondhouses and 
bankers; and (10) to make a fair 
application of the assets of a debtor 
by an adjustment of its debts whereby 
they are given like treatment when 
they are of like standing.” 


111 U.S.C. 501-676. 
2 11 Remington, §4345, p. 14. 
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by Herbert U. Feibelman 


Preserve Status Quo 


The fundamental purpose of the 
Chapter X proceeding, briefly, is the 
preservation of the status quo—the 
going-concern value—of the debtor for 
the benefit of all parties in interest;* 
to afford a reasonable opportunity to 
submit a plan of reorganization.* 

Three or more creditors who have 
claims against a corporation or its 
property amounting in the aggregate 
to $5,000 or over, liquidated as to 
amount and not contingent as to 
liability, or an indenture trustee where 
the securities outstanding under the 
indenture are liquidated as to amount 
and not contingent as to liability, may, 
if no other petition by or against such 
corporation is pending under Chapter 
X, file a petition.” 

The petition may be filed in a 
pending bankruptcy proceeding ei- 
ther before or after adjudication of a 
corporation.® 


3 Case v. Los Angeles Products Co. (1939) 
308 U. S. 106, 60 S. Ct. 1. 

4 Central Hanover Bank & Trust Co. v. 
Philadelphia and Reading Coal & Iron 
Co. (C.C.A. 3, 1938) 99 F.2d 642. 

5 Sec. 126, 11 U.S.C., §526. 

6 Sec. 127, 11 U.S.C., §527. 
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There should be filed three original 
copies of the petition and four copies.’ 

If no bankruptcy proceeding is 
pending, an original petition may be 
filed with the court in whose territorial 
jurisdiction the corporation has had 
its principal place of business or its 
principal assets for the preceding six 
months or for a longer portion of the 
preceding six months than in any 
other jurisdiction.* 

If a corporation be a subsidiary, an 
original petition, by or against it, may 
be filed either as provided in the pre- 
ceding paragraph or in the court 
which has approved the petition by 
or against its parent corporation.” 

Every petition shall state: 

(1) That the corporation is insol- 
vent or unable to pay its debts as they 
mature; 

(2) the applicable jurisdictional 
facts requisite under this Chapter; 

(3) the nature of the business of 
the corporation; 

(4) the assets, liabilities, capital 
stock, and financial condition of the 
corporation; 

(5) the nature of all pending pro- 
ceedings affecting the property of the 
corporation known to the petitioner or 
petitioners and the courts in which they 
are pending; 

(6) the status of any plan of reor- 
ganization, readjustment, or liquidation 
affecting the property of the corpora- 
tion, pending either in connection with 
or without any judicial proceeding; 

(7) the specific facts showing the 
need for relief under Chapter X and 
why relief cannot be obtained under 
Chapter XI of this Act; and 

(8) the desire of the petitioner or 
petitioners that a plan be effected.1° 


7 Sec. 59C 11 U.S.C., §95; Sec. 265, 266, 
11 U.S.C., §665, 666; G. O. 52 (5) (4) 
(Two copies to the Securities and Ex- 
change Commission and one copy to 
the District Director of Internal Revenue, 
and one copy to the Secretary of the 
Treasury. ) 

8 Sec. 128, 11 U.S.C., §528. 

9 Sec. 129, 11 U.S.C., §529. 

10 Sec. 130, 11 U.S.C., §530. 
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Included in the jurisdictional facts 
to be alleged is the showing that the 
subject corporation is a moneyed, 
business, or commercial corporation 
and not a building and loan associa- 
tion, a municipal, insurance or banking 
corporation.!' It may be a railroad 
corporation, excepting a railroad cor- 
poration authorized to file a petition 
under Sec. 77 of the Bankruptcy Act. 

An involuntary petition by creditors 
or an indenture trustee, in addition to 
the foregoing allegations, must state: 

(1) That the corporation was ad- 
judged a bankrupt in a pending pro- 
ceeding in bankruptcy; or 

(2) that a receiver or trustee has 
been appointed for or has taken charge 
of all or the greater portion of the 
property of the corporation in a pend- 
ing equity proceeding; or 

(3) that an indenture trustee or a 
mortgagee under a mortgage is, by 
reason of a default, in possession of all 
or the greater portion of the property 
of the corporation; or 

(4) that a proceeding to foreclose 

a mortgage or to enforce a lien against 

all or the greater portion of the prop- 

erty of the corporation is pending; or 

(5) that the corporation has com- 
mitted an act of bankruptcy within 


four months prior to the filing of the 
petition.!2 


Acts of Bankruptcy 


The acts of bankruptcy by a person 
shall consist of his having: 

(1) concealed, removed, or per- 
mitted to be concealed or removed any 
part of his property, with intent to 
hinder, delay, or defraud his creditors 
or any of them, or made or suffered 
a transfer of any of his proprty, fraud- 
ulent under the provisions of section 67 
or 70 of this Act; or 


11 Sec. 106 (3), 11 U.S.C., $506. 

12 Sec. 131, 11 U.S.C., §531. The petition 
must be accompanied by $120 paid to 
the clerk if no bankruptcy proceeding is 
pending, otherwise $70. The marshal’s 
fee for service of the petition and sub- 
poena must also be paid. 

13 Sec. 3, 11 U.S.C., §21. 
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(2) made or suffered a preferential 
transfer as defined in subdivision a of 
section 60 of this Act; or 

(3) suffered or permitted, while 
insolvent, any creditor to obtain a lien 
upon any of his property through legal 
proceedings or distraint and not hav- 
ing vacated or discharged such lien 
within thirty days from the date thereof 
or at least five days before the date 
set for any sale or other disposition 
of such property; or 

(4) made a general assignment for 
the benefit of his creditors; or (5) 
while insolvent or unable to pay his 
debts as they mature, procured, per- 
mitted, or suffered voluntarily or invol- 
untarily the appointment of a receiver 
or trustee to take charge of his prop- 
ety; or 

(6) admitted in writing his inabil- 
ity to pay his debts and his willingness 
to be adjudged a bankrupt. 


Sec. 67 was adapted from the 
Uniform Fraudulent Conveyance Act. 
The highly important Sec. 67(d) is 
tersely explained by Collier Bank- 
ruptcy Manual (Sec. 67.26): 


In general, §67(d) makes fraudulent, 
and voidable by the trustee, transfers 
of the following types: 

(a) a transfer without fair consid- 
eration by a debtor who is insolvent, or 
who is rendered insolvent by such 
transfer, without regard to his actual 
intent; 

(b) a transfer without fair consid- 
eration by a debtor engaged in (or 
about to engage in) business, with- 
out regard to his actual intent, if it 
leaves him with property which would 
be unreasonably small capital for such 
business; 

(c) a transfer without fair consid- 
eration by a debtor intending to incur, 
or believing that he will incur, debts 
heyond his ability to pay as they ma- 
ture; and 

(d) a transfer made with actual 
intent to hinder, delay or defraud either 
existing or future creditors. 


A transfer of type (a) is fraudulent 
only as to creditors whose claims were 
in existence at the time of the trans- 
fers. Transfers of the other three types 
are fraudulent both as to then existing 
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creditors and also as to creditors 
whose claims arose subsequently. 

Other provisions of §67(d) deal 
with partnership transfers, and with 
transfers made within four months of 
bankruptcy with intent to use the 
consideration in effecting a preference 
voidable under §60.'4 

Under Sec. 70e(1), referred to in 
the first act of bankruptcy— 

A transfer made or suffered or 
obligation incurred by a debtor ad- 
judged a bankrupt, which, under any 
Federal or State law applicable there- 
to, is fraudulent as against or voidable 
for any other reason by any creditor 
of the debtor, having a claim provable 
under the Bankruptcy Act, shall be 
null and void as against the trustee of 
such debtor. 

A most conspicuous and rather com- 
mon example of a conveyance fraudu- 
lent under State law, which is also 
fraudulent under Sec. 70e(1) of the 
bankruptcy law, is a conveyance or 
transfer of a stock of goods, wares and 
merchandise without compliance with 
the bulk sales law. In Florida, such 
conveyance is presumptively fraudu- 
lent. 


What To Do After Filing Petition 

After the petition is filed, a copy 
thereof with a subpoena returnable in 
ten days or such longer time as the 
court, for cause shown, may have 
fixed, shall be served upon the debt- 
or. 

Within ten days after service of the 


14 For a full discussion of the subject of 
fraudulent conveyances under the Bank- 
ruptcy Act, see “When Is a Conveyance 
Fraudulent Under Bankruptcy Law?” by 
Herbert U. Feibelman, in the Business 
Lawyer, Vol. XVII, No. 2, January, 1962, 
published by the Corporation, Banking 
and Business Law Section of the Ameri- 
can Bar Association. 

15 Sec. 726.04 F. S. 1961. 

16 Sec. 133, 11 U.S.C., $533. 
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subpoena with copy of the petition, 
or within such further time as the 
court may, for cause shown, allow, an 
answer controverting the facts alleged 
in the petition may be filed by the 
debtor." 

Prior to the first date set to deter- 
mine whether debtor shall be left in 
possession or the trustee should be 
retained, an answer controverting the 
allegations of the petition may be filed 
by any creditor or indenture trustee 
or, if the debtor is not insolvent, by 
any stockholder of the debtor.'® 

If an answer is not filed by a debtor 
to a petition against it, or if the answer 
does not controvert any material 
allegation of the petition, the judge 
shall enter an order approving the 
petition if satisfied that it complies 
with the requirements of Chapter X 
and has been filed in good faith, or 
dismissing it if not so satisfied.'® 

If the answer of a debtor shall 
controvert any of the material allega- 
tions of the petition, the judge shall 
determine, without the intervention of 
a jury, the issue presented by the 
pleadings and enter an order approv- 
ing the petition, if satisfied that it 
complies with the requirements of 


17 Sec. 136, 11 U.S.C., §536. 

18 Sec. 137, 11 U.S.C., 8537. 

19 Sec. 142, 11 U.S.C., §542; Moore v. Lin- 
ahan (C.C.A. 2, 1941), 117 F.2d 140, 
cert. den. 314 U.S. 628, 62 S. Ct. 59. 
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Chapter X and has been filed in good 
faith and that the material allegations 
are sustained by the proofs, or dis- 
missing it if not so satisfied.” 

If an answer filed by any creditor, 
indenture trustee, or stockholder shall 
controvert any of the material allega- 
tions of the petition, the judge shall 
determine, without the intervention of 
a jury, the issues presented by the 
pleadings, and enter an order approv- 
ing the petition, if satisfied that it 
complies with the requirements of 
Chapter X and has been filed in good 
faith and that the material allegations 
are sustained by the proofs, or dis- 
missing it if not so satisfied." 

Without limiting the generality of 
the meaning of the term, “good faith,” 
a petition shall be deemed not to be 
filed in good faith if— 


(1) the petitioning creditors have 
acquired their claims for the purpose 
of filing the petition; or 

(2) adequate relief would be ob- 
tainable by a debtor’s petition under 
the provisions of Chapter XI; or 

(3) it is unreasonable to expect 
that a plan of reorganization can be 
effected; or 

(4) a prior proceeding is pending 
in any court and it appears that the 
interests of creditors and stockholders 
would be best subserved in such prior 
proceeding.2? 


® Sec. 143, 11 U.S.C., §543. 
1 Sec. 144, 11 U.S.C., §544. 
2 Sec. 146, 11 U.S.C., $546. 
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A petition filed under Chapter X 
improperly because adequate relief 
can be obtained by the debtor under 
Chapter XI may, upon the application 
of the debtor, be amended to comply 
with the requirements of Chapter XI 
for the filing of a debtor's petition, 
and shall thereafter for the purposes 
of Chapter XI be deemed to have 
been originally filed thereunder.?* 


Shall It Be Chapter X or Chapter XI? 


Where a proposed arrangement 
cannot be made without the consent 
of minority stockholders under the law 
of the state of incorporation, a Chap- 
ter XI proceeding will not serve the 
purpose, and if the stock or securities 
of a corporation are widely held, and 
its creditors are scattered so that those 
in interest are likely not to be 
adequately protected by Chapter XI, 
proceedings, the corporation should 
not be permitted to proceed under 
that Chapter.** The two Chapters, X 
and XI, were especially devised to 
afford different procedure; the one 
adapted to reorganization of corpora- 
tions with complicated debt structures 
and many stockholders; the other to 
composition of debts of small in- 
dividual business and _ corporations 
with few stockholders.?* 

Until otherwise ordered by the 
judge, an order approving a petition 
shall operate as a stay of a prior pend- 
ing bankruptcy, mortgage foreclosure, 
or equity receivership proceeding, and 
of any act or other proceeding to en- 
force a lien against the debtor’s prop- 
erty.76 

Upon approval of a petition, the 


23 Sec. 147, 11 U-S.C., §547. 

249 Remington, §3615. 

25 Securities and Exchange Commission v. 
U. S. Realty and Improvement Co. 
(1940) 310 U. S. 434, 60 S. Ct. 1044. 

26 Sec. 148, 11 U.S.C., §548. 
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judge shall, if the indebtedness of a 
debtor, liquidated as to amount and 
not contingent as to liability, is $250,- 
000 or over, appoint one or more 
trustees. If such indebtedness is less 
than $250,000, the judge may appoint 
one or more trustees or he may con- 
tinue the debtor in possession.?* 
An attorney appointed to represent 
a trustee shall also be a disinterested 
person, but for any specified purpose 
other than to represent a trustee, the 
trustee may, with the approval of the 
judge, employ an attorney who is not 
disinterested.”* 
A person shall not be disinterested 
if— 
(1) 


he is a creditor or stockholder; 
or 

(2) he is or was an underwriter 
of any of the outstanding securities 
of the debtor or within five years prior 
to filing the petition was the under- 
writer of any securities of the debtor; 
or 

(3) he is, or was within two years 
prior to the date of the filing of the 
petition, a director, officer, or employee 
of the debtor or any such underwriter, 
or an attorney for the debtor or such 
underwriter; or 

(4) it appears that he has, by rea- 
son of any other direct or indirect re- 
lationship to, connection with, or inter- 
est in the debtor or such underwriter 
adverse to the interests of any class 
of creditors or stockholders. 

The duties of the trustee include 
amongst others, that of preparing a 
brief statement of his investigation of 
the properties, liabilities, and financial 
condition of the debtor, the operation 
of its business and the desirability of 
the continuance thereof, to the credi- 
tors, stockholders, indenture trustees, 
and such other persons as the judge 
may designate; and the trustee shall 
give notice to the creditors and stock- 
holders that they may submit to him 


27 Sec. 156, 11 U.S.C., $556. 
28 Sec. 157, 11 U.S.C., §557. 
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suggestions for the formulation of a 
plan, or proposals in the form of 
plans.*® 

If the debtor is continued in posses- 
sion, the judge may appoint a dis- 
interested person as examiner to pre- 
pare and file a plan and to perform 
the duties of trustee.*° 

The court shall fix the time within 
which the trustee shall file a plan or 
a report of his reasons why a plan 
cannot be effected and the court shall 
fix a time for hearing on such plan 
or objections thereto or on plans by 
debtor or any creditor or  stock- 
holder.*! 

After the approval of the petition, 
the judge shall prescribe the manner 
in which and fix a time within which 
the proofs of claims of creditors and 
stockholders may be filed. Objections 
to such claims shall be heard and 
summarily determined by the court.** 

The judge shall fix the division of 
creditors and stockholders into classes 
according to the nature of their re- 
spective claims and stock. The judge 
shall, after notice and hearing, deter- 
mine the value of security and classify 
as unsecured the amount in excess of 
such value.** 

Provision is made for the deter- 
mination of the claims of holders of 
executory contracts that have been re- 
jected and the claim of a landlord for 
the rejection of an unexpired lease.*4 

An attorney for creditors or stock- 
holders shall not be heard unless he 
has first filed with the court a state- 
ment setting forth the names and 
addresses of such creditors or stock- 
holders, the nature and amounts of 


29 Sec. 167, 11 U.S.C., §567. 
30 Sec. 168, 11 U.S.C., $568. 
31 Sec. 169, 11 U.S.C., $569. 
32 Sec. 196, 11 U.S.C., $596. 
33 Sec. 197, 11 U.S.C., §597. 
34 Sec. 202, 11 U.S.C., $602. 
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their claims or stock, and the time of 
acquisition thereof, except as to claims 
or stock alleged to have been acquired 
more than one year prior to the filing 
of the petition.** 

Where a debtor is continued in 
possession, a plan may be filed (1) 
by the debtor, (2) by any creditor or 
indenture trustee, (3) by any stock- 
holder, if the debtor is not found to 
be insolvent; or (4) by the examiner, 
if directed by the court.*® 


Submit Plan 


Before the approval of any plan, 
the judge shall, if the indebtedness of 
the debtor exceeds $3,000,000, submit 
to the Securities and Exchange Com- 
mission for report the plan or plans 
which the judge regards as worthy of 
consideration. The report shall be 
advisory.** 

What must a “plan” provide?** 

There are ten mandatory require- 
ments: 

(1) Provisions modifying the rights 
of secured or unsecured creditors or 
some class of them, and may include 
provisions altering or modifying the 
rights of stockholders; 

(2) provision for the payment of 
costs, expenses and allowances of the 

Chapter X proceedings; 

(3) specification of the claims to be 
paid in cash in full, if any; 
(4) specification of creditors and 
stockholders, if any, not affected by the 
plan; 
(5) provision for the adequate pro- 
tection of any class of creditors which 
is affected and does not accept the plan 
by the required majority (two-thirds 


35 An attorney or other person representing 
any person in interest in a corporate re- 


organization, creditor or stockholder, 
should consult Article IX, 11 U.S.C., 
§596-613. 


36 Sec. 170, 11 U.S.C., $570. 
37 Sec. 172, 11 U.S.C., §572. 
38 Sec. 216, 11 U.S.C., $616; Sec. 4568, Vol. 

11, Remington. 


1041 


ee 
| 
i 
| 
i 
i 
| 


of each class),?9 and if the debtor has 
been found not insolvent; 

(6) provision for the adequate pro- 
tection of any class of stockholders 
which is affected and does not accept 
the plan by the required majority; 

(7) provision of adequate means 
of execution of the plan; 

(8) equitable provisions as to the 
selection of new officers upon the con- 
summation of the plan; 

(9) charter amendments or new 
charters to prohibit the issuing of non- 
voting stock and providing for certain 
restrictions on stock issues and for 
equitable provisions in securities to be 
issued; and 

(10) if settlement of claims belong- 
ing to the estate is not provided for 
by the plan, the plan must provide 
for their enforcement by the trustee 
or by an examiner. 


There are six optional features of a 
plan, which include provisions mod- 
ifying the rights of stockholders, ex- 
ecutory contracts, which may be 
rejected, except contracts in the pub- 
lic authority, provisions for retirement 
of indebtedness and for the settle- 
ment of claims belonging to the debt- 

The judge must approve the plan— 

(1) Is the provision in question au- 

thorized by Sec. 216 (11 U.S.C., §616) 

—the section that sets forth the pro- 

visions of a plan? 

(2) will the plan work? 
(3) have priority rights been ab- 
solutely protected?41 

If no plan is proposed within the 
time fixed or extended by the judge, 
or if no plan is approved by the judge, 
and if no further time is granted for 
the proposal of a plan or if no plan 
approved by the judge is accepted 
39 Sec. 179, 11 U.S.C., §579. 

40 §4568, Vol. 11, Remington. 
41 §4577, Vol. 11, Remington. 


within the time fixed or extended by 
the judge, or if confirmation of the 
plan is refused, or if a confirmed plan 
is not consummated, the judge shall— 
(1) where the petition was filed in 
pending bankruptcy proceedings, enter 
an order dismissing the proceedings 
under Chapter X and directing that 
bankruptcy be proceeded with; or 
(2) where the petition was filed 
when no bankruptcy proceedings were 
pending, after hearing on notice, enter 
an order adjudging the debtor a bank- 
rupt and directing that bankruptcy be 
proceeded with or dismissing the pro- 
ceedings under Chapter X.42 
The judge may allow reimburse- 
ment for costs and expenses incurred 
for petitioning creditors (in involun- 
tary proceedings) and _ reasonable 
compensation for services rendered 
and reimbursement for proper costs 
and expenses incurred by a referee, 
a special master, by the trustee and 
other officers and the attorneys for any 
of them, the attorney for the debtor 
and for the petitioning creditors in 
involuntary cases. Compensation for 
services rendered and reimbursement 
for proper costs and expenses may be 
allowed in connection with the ad- 
ministration of an estate by indenture 
trustees, depositaries, reorganization 
managers and committees and rep- 
resentatives of creditors or stock- 
holders or other parties in interest, 
including their agents or attorneys.** 
Compensation and reimbursement for 
expenses of parties and their attorneys 
in pending bankruptcy proceedings 


may be allowed.** 


42 Sec. 236, 11 U.S.C., §636. 
43 Sec. 242, 11 U.S.C., §642. 
44 Sec. 244, 11 U.S.C., §644. 


Laws are formed by the manners and exigencies of particular times, and it is 


but accidental that they last longer than their causes. 
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REAL PROPERTY 
PROBATE and 
TRUST LA 


A number of significant additional 
changes were made to real property, 
probate and trust law by the 1963 
Legislature. The most notable addi- 
tions are the Condominium, Market- 
able, Title and Land Trust Acts; the 
most notable changes and amend- 
ments affect the Installment Land 
Sales Act and Mechanic's Lien Law. 

The following resume calls atten- 
tion to those laws having broadest 
general interest to members of the 
Section. We are indebted to Ed R. 
Bentley of Lakeland for preparing this 
material. 


I. REAL PROPERTY 


COOPERATIVES AND CONDOMINIUMS 
a. Condominium Act 
Chapter 63-35 gives statutory recog- 
nition to the condominium form of 
ownership of real property. The new 
law sets forth the procedures for the 
creation of condominiums; defines 
terms applicable thereto; states re- 
quirements and effect of legal de- 
scriptions; and provides for the re- 
cording of declarations, amendments, 
claims of liens for assessments and 
other documents relating to condom- 
iniums. The law also provides for an 
association for the operation, admini- 
stration and management of a con- 
dominium; limited liability of owners; 
and for the assessment and collection 
of monies for common expenses, and 
other rights and obligations incidental 
thereto. 
b. Approval of Plans 
Chapter 63-426 amends Section 509. 
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211, Florida Statutes, relating to the 
regulation of public lodging establish- 
ments in the State of Florida under 
the Florida Hotel and Restaurant 
Commission by adding new subsec- 
tion (11), requiring plans and specifi- 
cations of cooperative and condomi- 
nium apartments for residential use 
to be approved by supervising archi- 
tect of the Commission prior to issu- 
ance of permit for construction. 


EMINENT DOMAIN 
a. Costs 


Chapter 63-281 amends Section 
73.16, Florida Statutes, by providing 
for assessment of cost, including a rea- 
sonable attorney's fee, by the court, 
rather than by the jury as under the 
former law. 

Chapter 63-282 amends Section 
74.10, Florida Statutes, by making 
similar provision in proceedings sup- 
plemental to eminent domain. 

b. Enhancement in Value 

Chapter 63-159 amends subsection 
3 of Section 73.10, Florida Statutes, to 
provide that when a suit is brought by 
a public body for the condemnation of 
road, canal, levee, or water control 
facility right-of-way, the enhance- 
ment, if any, in value of the remain- 
ing adjoining property of the defend- 
ant property owner by reason of the 
construction or improvement made or 
contemplated by the public body, 
shall be offset against the damage, if 
any, resulting to such remaining ad- 
joining property of the defendant 
owner, but such enhancement in 
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value shall not be offset against the 
value of the property appropriated. 
c. Transmission Rights of Way 

Chapter 63-242 amends subsection 
1 of Section 74.141, Florida Statutes, 
by providing for acquisition of cer- 
tain public and quasi-public bodies of 
fee simple titles to rights-of-way for 
transmission lines in addition to ease- 


ments. 
d. Schools 


Chapter 63-505 amends Section 
74.05, Florida Statutes, by reducing 
the amount of deposit the school 
board must make for land sites for 
schools from double the value fixed 
by appraisers to 100% of such value. 


INSTALLMENT LAND SALES ACT 

Chapter 63-129 repealed Sections 
475.42 (1) (e), 475.50, 475.51, 475.52, 
475.521, 475.53, 475.54 and 475.55, 
Florida Statutes, and substituted the 
above-numbered chapter creating the 
Florida installment land sales board, 
prescribing its powers and duties, re- 
quiring the registration with said 
board of subdividers and salesmen of 
subdivided real estate and fixing the 
fee therefor; providing for the revo- 
cation or suspension of certificates of 
registration; making unlawful the 
publication of misleading information; 
and providing for penalties civil rem- 
edies. 

MARKETABLE RECORD TITLE 

Chapter 63-133 provides for the es- 
tablishment of marketable title to real 
property under certain circumstances. 
Certain interests in land are extin- 
guished unless preserved by the re- 
cording of a notice of claim. 


MECHANIC’S LIEN LAW 
Chapter 63-135 revised Chapter 84, 
Florida Statutes, by repealing Sec- 
tions 84.01 and 84.35, and adding 
Sections 84.011 and 84.371, making 
the following important changes in 
the law: 
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1. An owner is required to record 
a Notice of Commencement of Con- 
struction, which notice supersedes 
the date of visible commencement 
provisions in the old chapter. 

2. Lienors not in privity with the 
owner are required to give notice to 
an owner at the time they provide 
their labor, services or materials. 

3. An owner may elect to shorten 
the time within which a lienor must 
commence his~ action from fifteen 
(15) months to sixty (60) days by 
serving on said lienor a notice to this 
effect. 

4. The owner may require the 
contractor to furnish a payment bond. 

5. The prevailing party in an 
action to enforce a lien shall be en- 
titled to a reasonable attorney's fee, 
to be determined by the court, as 
part of his costs. 

MORTGAGES 
a. Future Advances 

Chapter 63-212 repeals Sections 
698.06 and 698.07, Florida Statutes, 
and amends Sections 697.04 (1), 
698.08 and 698.10, by providing for 
future advances on mortgages and 
other instruments given for the pur- 
pose of creating liens on real or per- 
sonal property, or both, including 
livestock and agricultural, horticul- 
tural, or fruit crops, planted, growing 
or to be planted, grown or raised, 
to secure agricultural, horticultural, or 
livestock loans, or loans of any other 
type or character. 

b. Foreclosure Sales 

Chapter 63-46 amends _ Section 
702.02 (2), Florida Statutes, and the 
third unnumbered paragraph of Sec- 
tion 702.02 (3), Florida Statutes, 
1961, by raising the clerk’s fee to 
$10.00 for his services in making a 
foreclosure sale and by rewording 
said clerk’s certification of sale. 

c. Fraudulent Procurement 


Chapter 63-142 amends Chapter 
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811, Florida Statutes, by provisions 
relating to larceny, prohibiting the 
false and fraudulent procuring of a 
mortgage or mortgage note or falsely 
procuring the signature of any person 
to any mortgage or mortgage note 
with intent to deprive or defraud the 
true owner of his property and pro- 
viding a penalty for a_ violation 
thereof. 


MORTGAGE BROKERAGE ACT 

Chapter 63-58 amends Section 
494.02, Florida Statutes, subsections 
(2), (3), and (5), defining mortgage 
loan to remove exclusions of real es- 
tate located outside of the state and 
of loans guaranteed or insured by an 
agency of the federal government, 
and defining mortgage broker to in- 
clude those who acquire or sell, or 
offer to acquire and sell, but exempt- 
ing mortgages which are subject to 
registration by the Florida Securities 
Commission; and defining mortgage 
commissioner to include authorized 
assistants of the State Comptroller. 
Section 494.03, Florida Statutes, sub- 
sections (1) and (2) are amended to 
include federally licensed small busi- 
ness investment companies in the cat- 
egory of persons exempted from the 
Act, and to exclude attorneys from the 
exempt classification. Sections 494.04 
(2), (4), (5), (6) and (11), 494.07 
(7), and 494.08 (1) and (5), relating 
to registration, certain offenses and 
penalties, are also amended. 


MORTGAGE GUARANTY INSURANCE 

Chapter 63-428 amends Section 
635.031, Florida Statutes, by adding 
subsection (3), prohibiting the writ- 
ing of mortgage guaranty insurance 
except upon a real estate loan origi- 
nating or handled through a bank, 
savings and loan association, or an in- 
surance company, which super- 
vised and regulated by a department 
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of the State of Florida or an agency 
of the Federal Government. 


NOTARIES PUBLIC 

Chapter 63-138 added a new sec- 
tion relating to notaries public, Sec- 
tion 117.09, Florida Statutes, to pro- 
vide that every notary public in the 
state shall require reasonable proof of 
the identity of the person whose signa- 
ture is being notarized and such per- 
son must be in the presence of the 
notary public at the time the signa- 
ture is notarized. Any notary public 
violating the above provisions shall 
be guilty of a misdemeanor and upon 
conviction shall be punished by fine 
of not more than $500.00 or by im- 
prisonment for not more than six 
months or by both fine and imprison- 
ment. It shall be no defense under 
this section that the notary public 
acted without intent to defraud. 


Il. PROBATE 
CLAIMS 
a. Time for Filing 
Chapter 63-309 amends Section 
733.16, Florida Statutes, by adding a 
new subsection (3): 


Any claim filed in any estate during 
the period of time between July 1, 1961, 
and July 1, 1963, which was filed within 
eight (8) months from the first publica- 
tion of notice to creditors may, upon 
just cause shown to the county judge, 
be allowed as if it had been filed 
within six (6) months from the first 
publication of notice to creditors pro- 
vided there had not been an order of 
final distribution entered prior to the 
actual filing of the claim or the effective 
date hereof and the claimant can show 
to the satisfaction of the county judge 
that the allowance of the claim as 
though properly filed within six (6) 
months from the first publication of the 
notice to creditors will not materially 
adversely affect the orderly adminis- 
tration of the estate. Provided further 
the time for filing suit upon objections 
filed to claims filed under this section 
is extended to July 1, 1963. 
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b. Small Estates 

Chapter 63-146 reduces the time 
for filing claims in small estates from 
eight months to six months (Section 
735.10 (2), Florida Statutes), and 
makes the time for filing claims con- 
sistent with the provisions relating to 
estates generally (Section 733.16). 


c. Objections to Claims 
Chapter 63-454 amends Section 
733.18 (2), Florida Statutes, in re- 
quiring a copy of objections to claims 
to be served upon the claimant within 
thirty days of filing the objection with 
the Court. 


d. State Claims 
Chapter 63-456 amends Section 
732.29, Florida Statutes, by author- 
izing any state agency to file a caveat 
to admitting wills to probate. 


DOWER 

Chapter 63-119 amends Section 
731.34, Florida Statutes, by providing 
that election of widow to take dower 
shall not exempt property from liabil- 
ity for debts secured by mortgages or 
other security instruments, and shall 
not impair the validity of any lien on 
property imposed by a mortgage or 
security instrument. 


DEATH TAXES—APPORTIONMENT 

Chapter 63-106 amends Section 
734.041, Florida Statutes, by provid- 
ing for the equitable apportionment 
and payment of estate, inheritance, 
or other death taxes imposed by the 
tax laws of Florida or any other state, 
or under the provisions of any United 
States Revenue Act, by reason of the 
death of any person. 


FINAL DISTRIBUTION 
Chapter 63-262 amends Section 
734.22, Florida Statutes, by providing 
for distribution of assets to testa- 
mentary trustees, and for waiver of 
final accounting under certain cir- 
cumstances. 
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PRESUMPTION OF ORDER OF DEATH 

Chapter 63-183 repeals Section 
731.26, Florida Statutes, by adding 
thereto a new section to be designa- 
ted as Section 736.041, which reads 
as follows: 

When there is no sufficient evidence 
of the order in which the deaths of 
two or more persons occurred, no one of 
such persons shall be presumed to have 
died first; provided, however, that 
where the title to property or the de- 
volution thereof depends upon priority 
of death and there is no sufficient evi- 
dence of the order in which the deaths 
of such persons occurred, the provisions 
of Section 736.05 shall control. 


lll. TRUSTS 
LAND TRUSTS 

Chapter 63-468 adds an act pro- 
viding that conveyances of interests 
in real property, leases or mortgages 
to any person or corporation qualified 
to act as a fiduciary in which the 
grantee is designated “trustee” or “as 
trustee” shall vest in the grantee full 
rights of ownership over the subject 
matter conveyed, notwithstanding 
that no beneficiary is named therein 
or that reference therein is made to 
any unrecorded instrument. Persons 
dealing with such a trustee shall not 
be obligated to inquire into the iden- 
tity of any unnamed beneficiary, see 
to the adequacy or disposition of the 
proceeds or inquire into the provisions 
of any unrecorded instrument. 

TESTAMENTARY TRUSTEES— 
ACCOUNTING 

Chapter 63-434 adds an act relating 
to testamentary trustees by provid- 
ing that a testator may waive compli- 
ance with the provisions of Chapter 
737, Florida Statutes, and may waive 
compliance with any other law re- 
quiring qualification, administration 
or accounting to any court by any 
testamentary trustees, but preserving 
right of any beneficiary or other in- 
terested party to prosecute action for 
accounting. 
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Recent Opinions of 
The Attorney General 


DocuMENTARY STAMP TAXES; STOCK 
TRANSACTIONS. Florida Statutes, Sec- 
tion 201.02. Honorable Ray E. Green, 
State Comptroller, was advised as to 
when deeds from privately owned 
corporations to officers or stockhold- 
ers of such corporation, subject to 
documentary stamp taxes are: (1) 
Stock is surrendered therefor and the 
corporation continues; (2) no stock 
is surrendered therefor and the cor- 
poration continues; (3) stock is sur- 
rendered and the real estate is encum- 
bered by lien of mortgage and the 
corporation continues; or (4) no stock 
is surrendered and the real estate is 
encumbered by lien or mortgage and 
the corporation continues, the general 
criteria being whether or not there has 
been a detriment to the seller and a 
momentary benefit to the purchaser 
or vice versa; if so there is a taxable 
transaction. August 29, 1963, 063-107. 


* * 


REQUIREMENTS AND APPROVAL OF 
BoNnDs AND SURETIES IN ATTACHMENT, 
REPLEVIN, DistRESS FOR RENT, GAR- 
NISHMENT AND APPEALS. Florida Stat- 
utes, Sections 903.09, 903.50, 627.0900, 
627.0901, 76.12, 77.18, 83.12. Honor- 
able D. T. Farabee, Clerk of Lee 
County Circuit Court, was advised by 
the Attorney General that, (1) The 
Clerk of the Circuit Court may ap- 
prove the bond of a surety company 
authorized to do business in Florida 
as sole surety on bonds filed as a 
predicate for the issuance of Writs 
of Replevin, Distress Warrants and 
Appeals. (2) Section 903.09 and 903.- 
50, F.S., which deal with the justifi- 
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cation of sureties and registration of 
bailbondsmen, respectfully, do not 
apply to surety companies authorized 
to do business in Florida posting 
bonds in action in Attachment, Gar- 
nishment, Replevin and Distress for 
Rent. (3) Bonds required to be filed 
in actions in Attachment, Distress for 
Rent and Garnishment must be filed 
and approved prior to the issuance of 
a Writ in any of these actions. (4) 
He was also advised of criteria the 
clerk should use in approving a Re- 
plevin Bond. August 30, 1963, 063-109. 


* * * 


CONSTRUCTION OF SUBSECTION (1) 
OF SECTION 122.12, FLornma STATUTES; 
Wis. Section 122.12, F.S. Honorable 
Ray E. Green, State Comptroller, was 
advised by the Attorney General that 
a member of the State and County 
Officers and Employees Retirement 
System of Florida, who has filed with 
the Comptroller a designation of ben- 
eficiary, as authorized under and by 
Section 122.12, Florida Statutes, may 
change such designation of benefi- 
ciary by an item in his last will and 
testament, where said will evidences 
a clear intent to change the benefi- 
ciary. September 16, 1963, 063-110. 

* * 

CoNsTRUCTION OF Section 58.10, 
FLorma Statutes, RETRIAL OF PER- 
SONS ACCUSED OF CRIME UNDER CRIM- 
INAL PROCEDURE RULE No. 1. Florida 
Statutes, Section 58.10. Honorable 
Ray E. Green, State Comptroller, was 
advised by the Attorney General that 
costs and expenses incurred in the re- 
trial or consideration of persons with- 
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in the purview of Florida Criminal 
Procedure Rule No. 1, are not obli- 
gations of the State of Florida except 
in those cases where the original trial 
and the retrial were properly held, or 
if committed now, would be triable 
in a county wherein is located a state 
prison. September 25, 1963, 063-115. 


* 


APPLICATION OF DOCUMENTARY 
Stamp Tax STATUTES TO OPINIONS, 
SALE AND PURCHASE CONTRACTS AND 
BINDER AGREEMENTS. Florida Statutes, 
Sections 201.02 and 201.08. Honorable 
Ray E. Green, State Comptroller, was 
advised by the Attorney General as 
to when option agreements, purchase 
and sale agreements or contracts, 
binder contracts and sales contracts 
and agreements, relating to real prop- 
erty, are subject to excise taxes under 
Sections 201.02 and 201.08, Florida 
Statutes. The Attorney General also 
advised as to when the agreements, 


contracts and documents mentioned | 


above constitute intangible personal 
property subject to taxation under 
Chapter 199, Florida Statutes, Sep- 
tember 25, 1963, 063-116. 


* * 


PusBLic DEFENDER; MULTIPLE DE- 
FENDANTS; CONFLICT OF INTEREST. 
Honorable W. D. Frederick, Jr., Public 
Defender of the Ninth Judicial Cir- 
cuit, was advised by the Attorney 
General that, (1) as a matter of ethics 
it would not be proper to continue 
to represent four defendants, two of 
whom have pled guilty and desire 
to testify against the remaining two 
who have pled not guilty; (2) the 
situation would not be rectified by 
having each of the four defendants 
represented by a different assistant 
Public Defender in your office, since 
the assistants have no independent 
status. August 16, 1963, 063-105. 
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CLERK’s FEES; RECORDING SATISFAC- 
TIONS OF MortGAGES; MAKING ManrcI- 
NAL NotTEs AND INDEXING. Florida 
Statutes, Sections 696.05, 701.03, 
28.22, 28.24. Honorable Clyde J. Keys, 
Clerk of the Pinellas County Circuit 
Court, was advised by the Attorney 
General that the fee of the Clerk of 
the Circuit Court for: (a) recording 
a single instrument of a satisfaction 
of multiple mortgages wherein there 
appears a single mortgagee and sev- 
eral mortgagors is $2.00, (b) entering 
a note of satisfaction on the margins 
of the records of such multiple mort- 
gages is $ .50, and, (c) each entry 
in indexing such satisfactions of mort- 
gage is $ .15. August 19, 1963, 063- 
106. 


= 


Remember the closing date for submit- 
ting information for publication in the 
Journal is the 10th of the month preced- 
ing month of publication. 


[sure RIOR 
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“Look at the bright side—the judge could have 
given you those five 40-year terms consec- 
utively instead of concurrently.” 
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Control of Highway Access 


“Control of Highway Access,” an 
intensive study of the legal issues in- 
volved in highway design, has just 
been published by the University of 
Wisconsin Press. The author is Dr. 
Ross D. Netherton, Counsel for Legal 
Research for the Highway Research 
Board. 

The 544-page volume analyzes the 
framework of statutes, cases and ad- 
ministrative law that has grown up 
around the policy of controlling ac- 
cess, which identifies expressway de- 
sign. This control greatly affects the 
highway’s role in transportation and 
its relation to the land it traverses 
and the communities it serves. 

Dr. Netherton is the former legisla- 
tive counsel for the American Auto- 
mobile Association. He holds law de- 
grees from the Universities of Chi- 
cago, Michigan and Wisconsin. The 
book is available at $10 per copy from 
the University of Wisconsin Press, 114 
North Murray Street, Madison 15, 
Wisconsin. 


Copyright Protection in Americas 


Recently published by the Pan 
American Union in both English and 
Spanish editions is a volume entitled 
“Copyright Protection in the Amer- 
icas.” This third edition of this work, 
revised and enlarged, has been pre- 
pared principally to bring up to date 
the many changes in national copy- 
right legislation as well as in treaty 
relationships since the second edition 
was published in 1950. Each Ameri- 
can Republic is discussed separately 
giving detailed explanations of the 
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provisions of the laws pertaining to 
and the formalities required for ob- 
taining copyrights, the persons and 
works protected, the duration of copy- 
rights, and the protection for foreign 
works. “Copyright Protection in the 
Americas,” a volume of 175 pages, 
may be purchased for $2.50 from the 
Pan American Union, Washington 6, 
D.C. 


School-Shop Accidents 


When a child is injured in a school- 
shop accident, who is legally liable? 
Can the child recover damages from 
the teacher, school district, or other 
parties? How can a teacher or school 
district protect against costly law- 
suits? 

These timely legal questions are 
thoroughly discussed in a new book, 
“Teacher Liability in School-Shop Ac- 
cidents,” recently published by Prak- 
ken Publications, Inc., Ann Arbor, 
Michigan. 

Author Denis J. Kigin, an associate 
professor at Arizona State University, 
covers in depth the elements of legal 
liability in school-shop accidents and 
the defense of possible litigation aris- 
ing from such accidents. 

Analyzing cases and legislation from 
throughout the nation, the author sets 
out the changing boundaries of gov- 
ernmental immunity for torts and sug- 
gests new legislation that might solve 
the knotty legal problems in this area. 

Price of the book is $4.50, cloth 
bound; $3.00, paper bound. It may be 
ordered directly from Prakken Publi- 
cations, Inc., Ann Arbor, Michigan. 
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Restricted Power Over Assets Deprives 
Estate of Marital Deduction 


Decedent’s will provided: 


All of the rest and residue of my personal 
estate consisting of my personal property 
of any nature or description whatsoever 
after the payment of debts and _ these 
specific bequests above set out, I give 
and bequeath the same to my beloved 
wife, Jane, for and during her natural 
life. She shall have the power, right and 
authority whenever, in her opinion, it 
shall be necessary for her maintenance, 
comfort or well-being to expend all or 
any part ot the principal of my said per- 
sonal property without being required to 
account therefor, and she shall have the 
further right, power and authority to 
sell, lease, encumber or otherwise dispose 
of any and all items of personal property 
belonging to me and to give any pur- 
chaser a good fee simple title thereto. 


The question arose as to whether 
the decedent’s estate was entitled to 
a marital deduction for the interest 
passing to decedent's surviving spouse. 

The Sixth Circuit! indicated that 
the provisions of the will had created 
a life estate in certain assets in favor 
of decedent’s spouse and had granted 
to the spouse a dispositive power over 
the assets. However, the court cited 
the provisions of Sec. 812(e) (1) (F), 


1J. G. Piatt, Co-Exr. v. Gray, --..... F.2d 
(6th Cir. 7/8/63 ) 


Tax Law Notes prepared for The Florida 
Bar by the Committee on Education and 
Information of the Tax Section, Jack Lee 
Orkin, Chairman, Byron L. Sparber, Editor. 
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Int. Rev. Code of 1939 (same as Sec. 
2056 (b)(5), Int. Rev. Code of 1954) 
wherein it is stipulated, inter alia, that 
in order for a transfer of a life estate 
together with a power of appointment 
to give rise to a marital deduction, the 
power in the surviving spouse to 
appoint the assets must be “exercis- 
able by such spouse alone and in all 
events.” 


The court interpreted the testa- 
mentary language in light of the law 
of Kentucky (the state in which de- 
cedent had resided), and concluded 
that: 


. . . The power of disposition is linked to 
the power to expend and obviously was 
designed to enable the surviving spouse 
to implement the power to use and con- 
sume that portion of the personal estate 
which she considered necessary for her 
maintenance, comfort or well-being. She 
was not authorized to dispose of the prop- 
erty “as she may see fit” or “as she may 
choose” or by words of similar import. 
She was authorized to give a good title 
to “any purchaser” but was not granted 
authority to give good title to a donee. 
Having reserved and exercised the right 
to dispose of the property by will, it is 
unreasonable to assume that the testator 
would intend that his widow could give 
the property away. A gift of property by 
the surviving spouse would have been a 
fraud on the testator and upon his sister 
who was entitled to receive the remainder 
of the property after *** (his spouse’s 
death. 


Thus the power of disposition was 
determined to be too restricted to 
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qualify the interest passing to dece- 
dent’s spouse for a marital deduction. 

Contrast the above case with First 
National Trust and Savings Bank of 
San Diego, Co-Adm. v. U.S.,— F.Supp. 
—(S.D. Cal. 6/20/63). 


Faulty Corporate Resolution Results in 
Denial of Tax Deduction 


Sec. 267, Int. Rev. Code of 1954 
contains a stipulation that under cer- 
tain circumstances no deduction will 
be allowed to a corporation with re- 
spect to expenses accrued in favor of 
controlling stockholders unless the ex- 
penses are paid within two and one- 
half months after the close of the 
corporation’s taxable year. 

In Young Door Company, Eastern 
Division, 40 T.C. _ , No. 96 (8/30/63), 
the corporation’s board of directors 
adopted a resolution providing that 
commissions be awarded to two em- 
ployees who also were majority stock- 
holders. The resolution provided that 
the commissions were to be computed 
at the end of the fiscal year and 
paid “90 days from year ending.” The 
commissions, although paid approxi- 
mately 90 days after yearend, were 
accrued on the corporation’s books at 
the end of the year and claimed as 
deductions for tax purposes. Internal 
Revenue Service disallowed the de- 
ductions. 

Taxpayer argued that the employee- 
stockholders had constructively _re- 
ceived the commissions within two an 
one-half months after yearend be- 
cause in adopting the corporate 
resolution the board of directors had 
intended to comply with the statutory 
requirement that such expenses be 
paid within two and one-half months 
after yearend but that the secretary 
had erroneously provided for pay- 
ment in 90 days. 

The court denied the taxpayer's 
argument, noting: 
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Where the official corporate record, al- 
though impeachable, limits the right to 
receive income to a fixed date, the income 
is subject to a substantial restriction and 
is not constructively received by the payee 
until the conditions imposed by the corpo- 
rate record are met or until the record is 
changed to conform to the actual facts. 


Installment Sale of Realty 

Sec. 453, Int. Rev. Code of 1954, 
provides, inter alia, that taxpayers 
may elect to report on the installment 
basis gain realized upon certain sales 
of real property, providing no pay- 
ments are received in the year of sale, 
or if payments are received, said pay- 
ments do not exceed 30% of the sell- 
ing price. The statute does not spec- 
ify the time and manner of making 
the election, but simply provides that 
the time and manner of election 
shall be determined by Regulations. 

The Regulations provide that tax- 
payers who wish to elect the install- 
ment method of reporting gain real- 
ized upon the sale of real property 
must set forth in their income tax 
returns (or in a statement attached 
thereto) for the year of the sale 
a computation of the gross profit on 
the sale. In addition, in each year 
in which taxpayers receive payments 
attributable to the installment sale, 
they also must report on their income 
tax returns the computation of the a- 
mount of income which is being re- 
ported in said year. Treas. Reg. §1.- 
453-8(b)(1) (1958). 

In a recent case taxpayer sold real 
estate in 1958 but did not receive 
any payments on the sale until 1959. 
Taxpayer did not report the fact of 
the sale upon her 1958 income tax re- 
turn, but in her 1959 income tax return 
she reflected the sale transaction on 
the installment basis. The question 
arose as to whether the taxpayer had 
validly elected the installment method 
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of accounting for the purpose of re- 
porting the gain realized upon the 
sale. 

The circuit court noted that the tax- 
payer had not complied with the 
time and manner of election as set 
forth in the Regulations. The court 
further noted that the Regulations 
were reasonable and clear, were with- 
in the power of the Commissioner to 
promulgate, and were consistent with 
the statute. The court concluded that 
the Regulations were valid and that 
the taxpayer had not properly elected 
to report the gain on the installment 
basis. Akerman v. U.S.,—-F.2d— (10th 
Cir. 6/12/63). 

Thus it is quite clear that regard- 
less of whether a taxpayer receives 
any payments in the year in which 
he sells real property, he must reflect 
the fact of the sale upon his income 
tax return for the year in which the 
sale occurred in order to be able to 
utilize the installment method for re- 
porting the gain. 

Expenses Incurred in a Transaction in 

Which Gain Is Not Recognized 


Sec. 265, Int. Rev. Code of 1954, 
provides in part that no deduction 
shall be allowed for expenses other- 
wise allowable as a deduction which 
are allocable to a class of income 
wholly exempt from taxes. 

In Com. v. McDonald et al.,—F.2d 
—(5th Cir. 7/3/63), taxpayer corpo- 
ration properly elected to liquidate 
pursuant to the terms of Sec. 337, 
Int. Rev. Code of 1954, and pursuant 
to the plan of liquidation sold a par- 
cel of land at a gain of approximately 
$850,000.00. Subsequently the assets 
of the corporation were distributed in 
accordance with the provisions of Sec. 
337. 

Although the gain was not recog- 
nized for the purpose of computing 
the corporation’s federal tax liability, 
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it was required to be recognized for 
the purpose of computing the corpo- 
ration’s income tax liability to the 
State of Louisiana, and the corpo- 
ration paid taxes with respect to said 
gain in the approximate amount of 
$34,000.00 to the State of Louisiana. 

On its final income tax return the 
corporation deducted the taxes paid 
to the State of Louisiana. The Com- 
missioner, relying upon the provisions 
of Sec. 265, abeve cited, denied the 
deduction on the grounds that the 
taxes were allocable to income wholly 
exempt from federal taxation. 

The court reasoned that the purpose 
of Sec. 265 was to prevent the taking 
of deductions which were attributable 
to income which would never be 
taxed. The circuit court then observed 
that the purpose of Sec. 337 was to 
eliminate double taxation of gains re- 
alized upon sales of corporate assets 
during a period of liquidation, and 
not to create a type of gain which 
would be wholly exempt from tax 
within the meaning of Sec. 265. The 
court concluded that the taxes in 
question were a deductible expendi- 
ture. 


Some supplier of legal goods and 
services would find this space in the 
JOURNAL an excellent way to reach 
the legal market in Florida. 


Members are requested to ac- 
quaint prospective advertisers with 
the JOURNAL. Rate card available 
on request. 
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Deductibility of Legal Expense 
for Creation of Inter Vivos Trust 


CLIENT ASKS, “Can I deduct this?” 

He is talking about your state- 
ment for professional services ren- 
dered in creating an inter vivos trust. 
The answer is “Maybe.” 

An individual may deduct all the 
ordinary and the necessary expenses 
paid or incurred during the taxable 
year (1) for the production or collec- 
tion of income; (2) for the manage- 
ment, conservation or maintenance of 
property held for the production of 
income; or (3) in connection with the 
determination, collection or refund of 
any tax. (I.R.C. Sec. 212). Expenses 
to be deductible under this section 
must be “ordinary and necessary” and 
must be reasonable in amount and 
bear a reasonable and proximate rela- 
tion to the production or collection 
of taxable income, or to the manage- 
ment, conservation or maintenance of 
property held for the production of 
income. Regulations 1.212-1(d). Fees 
for services of investment counsel, 
custodial fees, clerical help, office rent 
and similar expenses paid or incurred 
in connection with investments held 
by the taxpayer are deductible under 
this section only if (1) they are for 
the production or collection of income 
or for the management, conservation 
or maintenance of investments held 
for the production of income; and (2) 
they are ordinary and necessary under 
all the circumstances having regard 
to the type of investment and to the 
relation of the taxpayer to such in- 
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vestment. Regulations 1.212-1(h). 

Several cases touch upon the sub- 
ject and indicate that the answer will 
depend upon the facts and circum- 
stances surrounding each trust. 

Attorneys’ fees and other expendi- 
tures made in creating a real estate 
trust were held to be made in con- 
nection with the acquisition of prop- 
erties and thus capital expenditures 
and not deductible. CCH SFTR, Par. 
1348.4729 citing Matthessen, BTA 
Memo, Dec. 8279-E. 

William J. Garland, 2 TCM 419, 
Dec. 13352-(M_), concerned the effort 
of a grantor to break an irrevocable 
trust created for the benefit of his 
wife and the children. He contracted 
with his attorney to pay a retainer 
plus a 20% contingent fee of all sums 
received. The efforts of the attorneys 
resulted in reformation of the trust 
and payment of sums therefrom to 
the taxpayer. In considering whether 
or not such attorneys’ fees were de- 
ductible by a taxpayer, the court re- 
ferred to Sec. 121 of the Internal Rev- 
enue Act of 1942 and said: 


That section permits the deduction 
of “all the ordinary and necessary ex- 
penses paid or incurred during the tax- 
able year for the production or collec- 
tion of income, or for the management, 
conservation or maintenance of property 
held for the production of income.” It 
is respondent’s view that, having al- 
leged fraud in the inducement, “what 
petitioner got out of the law suit had 
been his all of the time.” There can 
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be no question but that the trust corpus 
consisted of income producing property 
and accepting the respondent’s premise 
we think it follows that the attorneys’ 
fees were ordinary and necessary ex- 
penses paid for the collection of income 
(citations omitted), or at any rate for 
the management and conservation of 
petitioner’s interest in income produc- 
ing property. 


On the other hand, litigation ex- 
penses in a suit to have a residuary 
trust declared void are not related to 
the production or collection of income 
or to the management, conservation or 
maintenance of property held for the 
production of income. Such are classi- 
fied as expenses of defending or per- 
fecting title to property and are in the 
nature of capital expenditures. Rev. 
Rul. 55-221, 1951, 1 C. B. 275. 

More helpful is the case of Nancy 
Reynolds Bagley, Petitioner, v. Com- 
missioner of Internal Revenue, Re- 
spondent, (1947) 8 TC 130 ACQ 
1947-1 C. B. 1. Involved in that case 
were attorney's fees covering services 
with reference to two classes of trusts. 
One of the trusts was created by the 
taxpayer for the benefit of her minor 
daughter. As to this the court held 
that the fees for legal services were 
not deductible as they were not con- 
nected with the management, conser- 
vation or maintenance of property nor 
the production or collection of in- 
come. The other trusts were inter 
vivos trusts for the management of 
the taxpayer's property and for her 
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Russell McCaughan, practicing law in Fort Lauderdale, obtained his 
LL.B. degree from the University of Florida. He has served as a member 
of the Board of Governors since 1958; is a member of the Integration 
Rule and Procedure Committee, and vice-chairman of The Florida Bar 


Center Committee. 


benefit, the income being reserved to 
her during her life. The services con- 
cerning such inter vivos trusts also 
concerned the approval of an overall 
estate plan and certain other matters 
concerning the taxpayer's estate. With 
reference to such services the court 
held that the fee was an expense di- 
rectly connected with the manage- 
ment and conservation of the peti- 
tioner’s income-producing properties. 

It thus appears that whether or not 
attorney's fees paid for the creation 
of an inter vivos trust are deductible 
for income tax purposes depends upon 
the nature and purpose of the trust. 
It is seen from the above cited au- 
thority that a trust for the support of 
a minor child would not meet the re- 
quirements. An inter vivos trust to 
receive policies of life insurance upon 
the grantor’s life, and not otherwise 
connected with the management, con- 
servation or maintenance of the grant- 
or’s property, would not seem to meet 
the requirements. Neither would a 
Clifford type trust for the benefit of 
the grantor’s parents. 

On the other hand, if a grantor 
desired to obtain professional manage- 
ment for an investment portfolio and 
thus provide for conservation or main- 
tenance of such property and the col- 
lection of income therefrom, it seems 
that the legal expenses for creating a 
trust to accomplish these purposes 
would meet the requirements of the 
Code and Regulations. 
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News and Notes 
Lawyers’ Title Guaranty Fund 


( By the staff of Lawyers’ Title Guaranty Fund) 


In Memoriam . . Fund _ personnel 
were saddened to learn of the un- 
timely passing on 
September 25, 1963, 
at the age of 51, of 
Orlando Fund mem- 
ber Raymond E. 
Barnes. Mr. Barnes 
was the initial ex- 
ecutive secretary of 
Lawyer's Title 
Guaranty Fund, 
serving from May 1, 
1947, to December 31, 1948, when he 
left The Fund staff to become Chair- 
man of The Florida Industrial Com- 
mission, during the administration of 
Governor Fuller Warren. Barnes re- 
mained active in Fund affairs even 
after he left the staff, serving as Chair- 
man of The Fund’s Board of Trustees 
from January 1, 1949, to June 5, 1952. 


New Field Services Officer . . Rob- 
ert B. Bratzel, who is presently exec- 
utive vice president 
of Lawyers’ Title 
Services, Inc. of 
Broward County, 
will join The Fund’s 
headquarters staff as | 
field services officer, 
reporting for duty 
about January lI, 
1964. Mr. Bratzel 
comes to The Fund 
with considerable experience in the 
field gained during extended associ- 
ations with commercial title com- 
panies and with the Fund affiliated 


BARNES 


BRATZEL 
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plant in Broward County. He was 
decorated for his service in the Army 
Air Corps during World War II, re- 
ceived his B.S. degree from the Uni- 
versity of Florida in 1948, and his 
LL.B. degree from the University of 
Miami School of Law (Evening Di- 
vision) in August 1963. Mr. and Mrs. 
Bratzel are the parents of one son, 
Robert B., Jr., age 10. 


Trustees Meeting . . Mandell Glicks- 
berg, professor of law, Michael L. 
Jamieson, editor of the University of 
Florida Law Review, and John Klein 
Wigginton, president of the John 
Marshall Bar Association, of the Uni- 
versity of Florida College of Law, 
audited the meeting of The Fund’s 
Board of Trustees held in Gainesville, 
September 27-28. Mr. Wigginton is 
the son of the Honorable John T. Wig- 
ginton, judge of the First District 
Court of Appeal. Judge Wigginton 
was one of the initial signers of The 
Fund’s Declaration of Trust and the 
initial chairman of the Board. 


Plant Managers Meet . . The second 
annual meeting of the Attorney Re- 
lated Title Plant Association was 
held September 20-21 at Fund head- 
quarters in Orlando. Managers of 
the various title information facilities 
located throughout the state dis- 
cussed problems of mutual interest. 
Election of officers for the coming 
year was held and Van C. Swear- 
ingen, Jr., executive vice president 
of Florida Title Company, Miami, 
was elected president of the associa- 
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tion. Wayne E. Childers, executive 
vice president of Attorneys’ Title 
Services, Inc. of Orange County, was 
elected vice president and W. G. 
Galloway, treasurer of Lawyers’ Title 
Services, Inc., of Hillsborough County, 
Tampa, was elected secretary-treas- 
urer. The plant managers _partici- 
pated in a very interesting discussion 
on condominium lead by The Fund’s 
general counsel, George B. Carter. Of 
special interest to the plant managers 
was a detailed explanation of the re- 
cently enacted Marketable Title Act 
presented by Tampa attorney, Paul 
Game, who is one of The Fund’s field 
services representatives. 


ABA Real Property Section .. The 
Section of Real Property, Probate, 
and Trust Law of the American Bar 
Association recently announced the 
appointment of Hewen A. Lasseter, 
Fund president, as a member of the 
Section’s new Committee on Title 
Aspects of Real Estate Transactions 
for the year 1963-64. Donn Gregory, 
Fund trustee for the Thirteenth Cir- 
cuit, was appointed to the Section’s 
Committee on Improvement of Land 
Title Records. 


Thanksgiving Holiday Schedule . . In 
accordance with past practices, The 
Fund's office will be open on the Sat- 
urday preceding Thanksgiving (No- 
vember 23) but will close on the Fri- 
day following the holiday (Novem- 
ber 29). This substitution of working 
days will allow Fund headquarters 
employees to enjoy an extended holi- 
day weekend. 


Title Note by a Fund Attorney . . 
Improper Acknowledgments — Crim- 
inal Penalties Provided . . The 1963 
Legislature by adding Sec. 177.09, 
F.S., has provided for criminal penal- 
ties for the improper taking of ac- 
knowledgments by a notary public. 
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It is a misdemeanor for a notary pub- 
lic to take an acknowledgment with- 
out requiring “reasonable proof of the 
identity of the person whose signa- 
ture is being notarized,” and without 
having such person “in the presence 
of the notary public at the time the 
signature is notarized.” The penalty 
is a fine of not more than $500 or im- 
prisonment for not more than 6 
months or both. It is a felony to falsely 
or fraudulently take an acknowledg- 
ment and the penalty is a fine not ex- 
ceeding $5,000 or imprisonment not 
exceeding 5 years or both. The pres- 
ence of the person whose signature is 
being acknowledged presents no 
problem where the signing is done in 
the presence of the notary. Reason- 
able proof would appear to require 
credentials which include a descrip- 
tion of the person such as a driver's 
license. It would also appear that any 
credentials relied on for identification 
should contain a signature for com- 
parison. Even though a person well 
known to the notary identifies the 
person whose signature is to be ac- 
knowledged, it would appear that the 
notary should require credentials as 
proof of identity and keep a record of 
and/or a copy of the credentials sub- 
mitted. 


New Members Since Last Report 
Gordon P. Blitch, Jr. Jacksonville 


Frank E. Bryant Sebring 
Henry E. Coleman Miami 

Roy A. Craig, Jr. Bartow 
Mary Frances Dewell Tampa 
Thomas P. Evans Tampa 

J. Rex Farrior Tampa 
John B. Fassett Fort Myers 


Robert W. Holman 
David R. Howell 


Pinellas Park 
Jacksonville 


James D. Kirtley Miami 
Herbert M. Klein Miami 
Howard G. Livingston Sebring 

E. M. Magaha Fort Myers 
Charles R. Mayer Lakeland 
E. O. Palermo Tampa 


Eugene B. Rimes Fort Lauderdale 
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Law Student Awards . . Judging of 
the student papers submitted in The 
Fund’s 1962-63 Law Student Awards 
competition has been completed. Un- 
der this program, Florida law students 
are invited to submit papers on some 
subject in the field of the law of real 


Prize Author School 

First Donald H. Ross University of Miami 
Second Sidney F. Davis University of Florida 
Third Patrick O'Neal Stetson University 
Fourth Remus C. E. Allen Florida Agricultural & 


Mechanical University 


property, the subject to be selected 
by the students. A winning paper is 
selected for each law school in Florida 
and then these are judged against 
each other for prizes of $300, $200, 
$100, and $50, respectively. This 


year’s winners were: 


Title of Paper 


Federal Tax Liens—Their Impact 
on the Law of Real Property 


Mortgages for Future Advances in 
Florida 


Property Rights in Outer Space 


Inheritance from the Intestate Bas- 
tard: The Father’s Right to the 
Distribution of the Estate (8) 


N MEMORIA 


It is with deep regret that the 
Journal records the passing of these 
members of The Florida Bar: 


Raymond E. Barnes, Orlando 
Admitted to the Bar of Florida 1940. 
Died September 1963. 


William R. Behne, Miami 
Admitted 1953. Died September 1963. 


H. Lane Coachman, Tampa 
Admitted 1921. Died August 1963. 


James E. Dillinger, Tallahassee 
Admitted 1955. Died September 1963. 


Jerome D. Gedney, Lantana 
Admitted 1930. Died September 1963. 


Giles J. Patterson, Jacksonville 
Admitted 1914. Died October 1963. 


George Simon, Venice 
Admitted 1944. Died September 1963. 


Selden L. Stewart, La Belle 
Admitted 1927. Died September 1963. 
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Corporation Why 


do more 
companies 
incorporate in 


DELAWARE? 


Economy—Flexibility 
Stability in all corporate matters 


Service 


Attorneys —for free digest 
of law, precedents, 


forms, write 
CORPORATION 
SERVICE 
CO. Wilmington, 
Delaware 


Complete corporate service in 
incorporation and representation 
of Delaware corporations, their 
qualification in other states, and 
preparation of papers. 
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ABA President Walter E. Craig, of 
Phoenix, Ariz., told the House Com- 
mittee on Post Office and Civil Ser- 
vice on September 18 that action on 
salary adjustments for federal judges 
should be taken during this session of 
Congress. 

“Further delay,” Craig said, “would 
only magnify the inequity which 
exists in the present inadequate pay 
scale.” 

Craig said the ABA’s House of Del- 
egates recommended salary increases 
in 1954, 1961 and “again this year.” 

Judge Leonard B. Newman, Ti- 
tusville, was honored at the Central 
Florida Alumni Association of Alpha 
Tau Omega’s annual banquet held 
recently at the Orlando Country Club. 
Judge Newman received a Gold Cir- 
cle Certificate for his 50 years in the 
fraternity. 

Robert Kelley, Miami, was ap- 
pointed judge of municipal court, suc- 
ceeding Judge John B. Orr, Jr., who 
resigned. 

Charles E. Becht was recently 
sworn in as Fort Pierce’s associate mu- 


nicipal judge. His duties consist of re- 
lieving Municipal Judge Royce R. 
Lewis and serving on the bench in 
Lewis’ absence. 

Judge O. D. Howell, Jr., Hills- 
borough County Juvenile and Domes- 
tic Relations Court, was elected chair- 
man of the Florida State Welfare 
Board’s Advisory Committee of Ju- 
venile Court Judges, at the judges’ 
meeting held in Jacksonville, Septem- 
ber 14. Judge Howell was one of the 
original members of the committee 
when it was set up in 1957. He suc- 
ceeds Judge Dorr S. Davis, Broward 
County, as chairman. The other 
members of the committee are Judge 
Virgil B. Conkling, Brevard County; 
Judge Kenneth E. Cooksey, Jefferson 
County; Judge G. Bowden Hunt, 
Polk County; and Judge Rufus O. 
Jefferson, Leon County. 

Retired Circuit Judge John U. Bird 
was guest of honor at a testimonial 
dinner held at the Jack Tar Harrison 
Hotel September 26. State Attorney 
Philip O'Connell was the toastmaster 
and William P. O'Malley, Clearwater, 


on us. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.1I.C. 


THE FLORIDA BAR JOURNAL 


NEWS OF THE BENCHOYG 

is 

1058 


As of July 1, 1963, the members of the Third District Court of Appeal of Florida, are, from left 


to right: Judge J. Tillman Pearson, Judge Charles A. Carroll, Chief Judge Thomas H. Barkdull, 

Jr., Judge Mallory H. Horton, and Judge Norman Hendry. The Third District Court of Appeal 

comprises Dade and Monroe counties, with its principal office in the State Office Building, 
Miami. 


and Paul H. Roney, St. Petersburg, 
were co-chairmen of the committee 
that arranged the testimonial, which 
was a joint project of the Clearwater 
and St. Petersburg Bar Associations. 
Guests invited were the justices of 
the Supreme Court, judges of the 
Second District Court of Appeal in 
Lakeland, the deans of Florida’s law 
schools and members of the bar of the 
Sixth Judicial Circuit. Committee 
members were H. H. Baskin, Sr., 
James A. Baxter, E. B. Casler, Jr., 
Carl O. Dunbar, Jr., Milton D. Jones 
and Loyd C. Mosley, all of Clearwa- 
ter; William F. Davenport, Jr., Rich- 
ard T. Earle, Jr., Richard F. Logan 
and Jack A. Page, all of St. Peters- 
burg. 


Reginald L. Williams, Miami, re- 
cently presented an American Bar As- 
sociation award to the city of Palm 
Beach, based on the improvements in 
practices and procedures in the city’s 
traffic court in 1962. Receiving the 
award was Municipal Judge Beatrice 
M. Propp. 


Thomas H. Barkdull, Jr., chief judge 
of the Third District Court of Appeal 
of Florida, has been appointed to 
the Committee on Expert Testimony 
of the Section of Judicial Administra- 
tion of the American Bar Associa- 
tion. He is one of 12 judges through- 
out the country selected to serve on 
this Committee, and the only one 
from Florida. 


WEEKLY SUMMARIES OF 


Tallahassee, Florida 


SUPREME COURT AND 3 DISTRICT COURTS OF APPEAL 
In 5th year of service. 


FLORIDA APPELLATE COURT REPORTING SERVICE 


DECISIONS OF FLORIDA 


P. O. Box 1638 
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Judges Discuss Post Conviction Procedure 


Forty-two trial and appellate judges met in 
Tallahassee September 21 to discuss problems 
relating to the recent decision of the United 
States Supreme Court to provide counsel for the 
indigent. The meeting was called by Chief Jus- 
tice E. Harris Drew and all trial courts with 
felony jurisdiction in Florida were represented. 


Louie L. Wainwright, director of the Division 
of Corrections, met with the judges to discuss 
some of the problems the Gideon case has pre- 
sented to the Division and recommended proce- 
dures whereby the problems can be minimized. 


All the judges participated in a discussion re- 
lating to the effectiveness of Florida Criminal 
Procedure Rule No. 1 in disposing of post con- 
viction motions in light of Gideon vs. Wainwright 
and related decisions. 


Photographed while contributing to the dis- 
cussion were Judge Joseph P. McNulty, Clear- 
water (upper left), Judge Aquilino Lopez, Jr., 
Key West (upper right), Judge R. L. McCrary, 
Jr., (left) and Supreme Court Justice Campbell 
Thornal, (lower left). 


During the noon recess of the all-day meeting, 
the judges were luncheon guests of Governor 
and Mrs. Bryant. 
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$75=*100 - Guaranteed 
by the makers of U.S. money 


You could go into a 734 year sleep tonight 
serene in the knowledge that when you 
woke up the Series E Savings Bond you 
bought for $75 would be worth $100. 


That’s because the Government guar- 
antees the interest rate over the life of 
your Bond. 


This assurance is a mighty good reason 
for you to join the tens of millions of 
American families who already own U.S. 
Savings Bonds, the most widely held secu- 
rities in the world. 


Your investment in Savings Bonds 
works two ways: 


It helps you toward a financially in- 
dependent future. It helps your Govern- 
ment stay financially strong. 


In other words, you help yourself while 
you’re helping your country. A strong, 
independent nation full of secure, inde- 
pendent people makes a combination that 
= look forward toa free and independent 

uture. 
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LAWYER 
HURRY 


Today, you need more and more time for 
creative problem solving. But where can 
you get that time? 


The Total Client-Service Library — 
Florida Plan can do it for you by reducing 
your research time to a minimum. It 
places the law, the cases, the forms and 
the proofs at your fingertips in one co- 
ordinated system. Each unit, brilliant 
and self-sufficient in itself, grows in value 
when used with other units. Through 
coordinated search, you are given the 
precious extra time needed for creative 
problem solving—the essence of the serv- 
ice offered by the lawyer in a hurry. The 
Total Client-Service Library — Florida 
Plan . . . Annotations to Official Florida 
Statutes ... Florida Jurisprudence .. . 
American Jurisprudence . . . Am Jur 
Legal Forms . . . Am Jur Pleading and 
Practice Forms . . . Am Jur Proof of 
Facts . . . American Law Reports, 2nd 
Series ... U.S. Supreme Court Reports, 
Lawyers’ Edition, 2nd Series. Just ask 
either company for full details. 


The Lawyers Co-operative 
Publishing Company 
Rochester 3, N. Y. 


Bancroft-Whitney Company 
San Francisco 1, Calif. 
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LOCAL BAR ASSOCIATIONS 

The Junior Bar Section of the Dade 
County Bar Association held a panel 
discussion at their September lunch- 
eon meeting with Judge Lucien C. 
Proby, Jr., as moderator. Speakers on 
the subject of obscenity were Howard 
Dixon, of the American Civil Liber- 
ties Union, and George Orr of the as- 
sistant states attorney's office. 

Radio Station WTTB, in coopera- 
tion with the Indian River County 
Bar Association, sponsored a 25-min- 
ute radio program explaining the 
main points of Florida’s new Mechan- 
ic’s Lien Law. George Heath, presi- 
dent of the local bar, introduced the 
program and received and answered 
telephone questions during the broad- 
cast. The program was under the di- 
rection of J. W. Boring, vice presi- 
dent, with John R. Gould, Robert 
Jackson and Charles E. Smith partici- 
pating. 

The Society of the Bar of the First 
Judicial Circuit's August meeting at 
Pensacola NAS Mustin Beach Officers’ 


Club heard a report on legislative ac- 
tivity by State Senator Reubin O’D. 
Askew and Representative Gordon 
W. Wells of Escambia County and by 
State Senator Ferrin Campbell of Oka- 
loosa County. 

The Seminole County Bar Associ- 
ation held a dedication ceremony of 
its law library in memory of Fred R. 
Wilson on September 11 in the court- 
room of the Seminole County Court- 
house. The dedication address was de- 
livered by A. Edwin Shinholser and a 
plaque naming the Fred R. Wilson 
Law Library was hung to climax the 
ceremony. 

Chief Justice B. K. Roberts ad- 
dressed the Volusia County Bar 
Association at its September dinner 
meeting. Justice Roberts discussed 
“The Lawyer's Contribution to Society 
and his Role in Society.” 

Thomas P. Evans, Tampa, past 
chairman of the Real Property Section 
of The Florida Bar, spoke on the new 
Mechanics Lien Law on October 


the laboratory. 


HARRY M. ASHTON 


4574 Fourteenth Avenue, North 
St. Petersburg 13, Florida 


HANDWRITING EXPERT 


Formerly in charge of U. S. Government Document Laboratory. Nationwide experi- 
ence in scientific examination of all types of document problems. 
and State Courts throughout the Country. Retained by the Florida Sheriffs Bureau as 
consultant and document examiner. See listing in Martindale-Hubbell Law Directory 
for qualifications. Modern laboratory, including infrared and ultraviolet photography. 
Portable equipment for use in making examinations of wills, deeds, etc., away from 
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2 at a meeting of the St. Petersburg 
Bar Association. 

The Miami Beach Bar Association 
sponsored a public service program 
at the Miami Beach 10th Street Audi- 
torium September 9. Ralph Smathers, 
executive director of the Better Busi- 
ness Bureau of Greater Miami, was 
principal speaker. Smathers showed a 
film concerning common frauds per- 
petrated upon the public by confi- 
dence men. Stanley B. Richards and 
Leonard Rivkind, officers of the bar 
association, were in charge of the 
program. 

Secretary of State Tom Adams was 
guest speaker at the September meet- 
ing of the Orange County Bar Asso- 
ciation. 

James B. Tippin, Jr., executive di- 
rector of The Florida Board of Bar 
Examiners, was guest speaker at the 


RED WING 
SNAKEPROOF 
BOOTS 


Tested And Approved 
By E. Ross Allen 


Enjoy peace of mind and complete safety 
when hunting, fishing, camping or any 
outdoor activity. We have your size ready 
for shipment. Reptiles, Animals, Literature, 
Venoms, Animal Blood. Price lists on re- 
quest. 


ROSS ALLEN 
32688 


Silver Springs, Fla. 


Only 


$39% 


Postpaid 


September 6 meeting of the Bar As- 
sociation of Tampa and Hillsborough 
County. Subject of Tippin’s talk was 
“Vigilance with Due Process.” 

Delbridge L. Gibbs, president of 
The Florida Bar, and Sherwood Spen- 
cer, chairman of the Unauthorized 
Practice of Law Committee, spoke to 
the North Dade Bar Association on 
matters pertaining to the improper 
practice of law by unauthorized per- 
sons during its luncheon meeting on 
October 23. 

Frank R. Barnett, president of the 
National Strategy Information Center 
in New York, addressed the Dade 
County Bar Association during its 
September luncheon at the Columbus 
Hotel. Barnett, who was a Russian 
interpreter during World War II, 
spoke on “Lenin versus The Rule of 
Law.” 

The Jacksonville Bar Association 
heard a discussion of the development 
of the Port of Jacksonville and its 
significance in the future growth of 
the community by David G. Rawls, 
managing director of the Jacksonville 
Port Authority, at a luncheon meet- 
ing on October 17. 

Action to obtain a fifth circuit judge 
was initiated by the Volusia County 
Bar Association at their September 
meeting. A resolution was passed ask- 
ing Governor Bryant to appoint a 
population study committee to de- 
termine if the four counties in the cir- 
cuit have sufficient people to merit 


INVESTIGATIONS THROUGHOUT 
FLORIDA and Nationwide (Missing Per- 
sons, Probate, Domestic, Insurance, 
Claims, Commercial, Personal, Civil, 
Criminal.) Harry A. Magee Detective 
Agency, Residence: 33 W. Preston Ave., 
Orlando, Fla., GArden 3-1142; Office: 
417 Gardenia St., West Palm Beach, Fla., 
TEmple 2-5111, (Licensed by Florida, 
Palm Beach and Brevard Counties and 
West Palm Beach). 


THE FLORIDA BAR JOURNAL 


i 
ie i 
{ 
; 
i 
i 
| 
4 
i 
: 
j 
asd 
: 
H 
: 


a fifth judge. Florida Supreme Court 
Justice B. K. Roberts was principal 
speaker at the meeting. 

Representative William Chappell, 
Jr., Ocala, addressed the Orange 
County Bar Association on October 
17 on “Three Proposed Constitutional 
Amendments of the Council of State 
Government.” 

A debate on the two proposed 
amendments to the U. S. Constitu- 
tion which would create a court of 
the Union and deprive the federal 
courts of jurisdiction in legislative ap- 
portionment matters was scheduled 
for the October 21 luncheon meeting 
of the Dade County Bar Association. 
Representative William Chappell, Jr., 
of the Florida House spoke for the 
affirmative, and Claude Pepper, mem- 


ber of Congress, spoke for the nega- 
tive. 


ASSOCIATIONS & PARTNERSHIPS 

Benjamin G. Parks and John W. 
Emerson, Jr., announce the formation 
of a partnership to be known as Parks 
& Emerson with offices at 865 Fifth 
Avenue, South, Naples. 

Harry Arthur Greenberg announces 
that Harvey S. Abramson has become 
an associate in his law offices at Suite 
365-367, Mercantile National Bank 
Building, 420 Lincoln Road, Miami 
Beach. 


LEGAL AND INSURANCE 
REPRESENTATIVE 


Opportunity in government contracting 
and corporation insurance. Recent law 
school graduate admitted to Florida Bar. 
Contact or rush written resume to Pan 
American World Airways, Inc., Guided 
Missiles Range Division, Att.: Mr. G. W. 
Capley, P. O. Box 4436, Patrick Air 
Force Base, Florida. 


An Equal Opportunity Employer 
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The Miami firm of Stern & Hutner 
announces its dissolution and_ that 
Bernard Hutner is leaving the State 
of Florida and the active practice of 
law, but will remain of counsel with 
the firm. William A. Stern II will con- 
tinue to maintain offices under the firm 
name Stern & Hutner. 

Arthur J. Nelson and John A. 
Nelson, formerly practicing as Nelson 
Nelson, and Gardner W. Beckett, 
Jr., announce the formation of a part- 
nership for the general practice of law 
under the firm name Nelson, Beckett 
& Nelson, 52 Sixth Street, South, St. 
Petersburg. 

Robert M. Smith, Jr., and Steven 
A. Werber announce the formation of 
a partnership for the general practice 
of law under the firm name Smith & 
Werber with offices in Suite 616, 


FOR /REAL COMFORT 


... IN JACKSONVILLE 


HOTELS 
IN FLORIDA 


CONVENIENT DOWNTOWN HOTELS 
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Atlantic National Bank Building, 
Jacksonville. 

Tne Tallahassee firm of Dye & 
Tucker announces that James E. 
Joanos has become a partner in the 
firm, which will hereatter be known 
as Dye, Tucker & Joanos with offices 
in the Moon Building, 536 North 
Monroe Street, Tallahassee. 

Sidney C. Ward and Carter A. Brad- 
ford announce the formation of a 
partnership for the practice of law 
under the name Ward & Bradford 
with offices at 600 E. Washington 
Street, Orlando, and 120 E. New Eng- 
land Avenue, Winter Park. 

Robert L. Ulrich has joined the law 
firm of Harris, Barrett, Dew & Siebar 
in St. Petersburg. 

R. E. Lee, Jr., is now associated 
with the DeLand law firm of Clary & 
Mattingly. 

John Goodman, formerly a senior 
partner of Carey, Goodman, Terry, 


OMPLETE 
OMPACT 


orporation 


SUPPLIES 


The All New Corporation 
Outfit combines Printed * 
Minutes, or blank sheets, 
Stock Certificate book, Stock & Transfer 
ledger and Corporate Seal into one HAND- 
SOME BINDER. 


FLORIDA CORPORATION SUPPLIES 
BOX 2087 - HOLLYWOOD, FLA. 
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Austin & Dwyer, has left that firm and 
has become associated with the law 
firm of Manker & Gale in the Pan 
American Bank Building, Miami. 

Former State Attorney W. W. Judge, 
French C. Davis and Paul R. Stern 
have formed a partnership to be 
known as Judge, Davis & Stern, with 
offices in Daytona Beach at 523 North 
Halifax Avenue. 

C. DuBose Ausley has become an 
associate of the- Tallahassee firm of 
Ausley, McMullen, O'Bryan, Michaels 
and McGehee. 

Dulany J. Dupuy announces his re- 
tirement from the Federal Bureau of 
Investigation and his association with 
Royal Flagg Jonas and Robert M. 
Riddle, with offices at 210 Wilson 
Building, 220 71st Street, Miami 
Beach. 

Lewis F. Cohen announces the re- 
moval of his office from Miami to 254 
E. Fifth Street, Hialeah, where he is 
now practicing in association with 
the firm of Von Zamft & Kravitz. 

John T. Pattillo, formerly associated 
with Rush, Reed & Marshall, Orlando, 
and Daniel M. Hunter, have formed 
a partnership under the firm name of 
Hunter & Pattillo, with offices at 
243 W. Park Avenue, Winter Park. 

Max Phillip Engel and Paul Pollack 
announce that Jack J. Taffer has be- 
come a member of the firm which will 
hereafter be known as Engel, Pollack 
& Taffer and the removal of their 
offices to 1700 Northwest 7th Street, 
Miami. 

J. Worth Owen and B. Jay Owen 
announce the formation of a new 
partnership for the practice of law 
under the firm name of Owen & Owen 
with offices at 117% S. Monroe Street, 
Tallahassee. 

The law offices of J. Russell Horns- 
by announce the formation of the 
partnership of Hornsby, Johnson, 
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Yurko & Salfi and the removal of of- 
fices to 311 North Rosalind Avenue, 
Orlando. 


OFFICE OPENINGS & REMOVALS 


Donald P. Kohl announces that he 
is now engaged in the general prac- 
tice of law with offices at 213 Pan-A 
Building, West Palm Beach. 

The firm of Liles, Edwards & Good- 
rich announces the removal of its 
Tampa offices to The Legal Center, 
725 East Lafayette Street, Suite 202, 
Tampa. The firm continues to main- 
tain the same offices in Plant City. 

Barry R. Nager announces the 
removal of his law offices to the One 
North Orange Building, Suite 201, 
Orlando. 

Kinsey, Vincent & Pyle announces 
the removal of their offices to 42 
South Peninsula Drive, Daytona 
Beach. 

The Sarasota firm of Icard, Merrill, 
Cullis & Trimm has opened a branch 
office in Venice at 216 South Tamiami 
Trail. 

Archibal M. Black announces the 
removal of his law offices to Room 
202, Hollywood Federal Building, 140 
S. Federal Highway, Dania. 

Norman P. Herr announces the 
opening of his law office at 401 South 
Garden Avenue, Clearwater. 

The Orlando firm of Carpenter & 
Carpenter announces the new location 


of law offices at 55 East Livingston 
Street. 


OTHER NEWS OF INTEREST 


William J. Castagna was one of the 
guest speakers at the August lunch- 
eon meeting of the Clearwater Lions 
Club, held at the Jack Tar Harrison 
Hotel. Castagna spoke on “Problems 
of Jurors.” 

Lloyd M. Phillips, chairman of the 
Clearwater Inter-Racial Committee, 
spoke at an August meeting of Ro- 
tarians on the racial situation. 

Emmett J. Comiskey, Tampa, was 
elected president of the Hillsborough 
County Young Democrats in August. 
Among those serving as directors are 
Vincent E. Giglio and William F. 
Garcia. 

Ronald Sales, West Palm Beach, 
has been named corporation attorney 
for Gee & Jenson, Consulting Engi- 
neers, Inc. 

Clinton Green, Miami, was elevated 
to the presidency of the Academy of 
Florida Trial Lawyers in September 
at the conclusion of a two-day torts 
and trial seminar at the Palm Beach 
Towers. S. Victor Tipton, Orlando, 
was elected vice president; Wil- 
liam N. Avera, Gainesville, secretary- 
treasurer; and Evelyn M. Gobbie, 
Sarasota, historian. Elected to the 
board of directors were Al J. Cone, 
West Palm Beach, program chairman 


PEOPLES 


Capital and Surplus $1,452,000.00 
Incorporated February 27, 1950 


National Bank OF MIAMI SHORES 


Working with and through members of The Florida Bar in Dade County especially 
relating to Trust Matters in the North Dade area. 
TRUST OFFICERS 
Charles Eldredge, Vice President and Trust Officer 


Nellie V. Stiles William E. Byrd 
Assistant Vice President and Assistant Cashier and 
Assistant Trust Officer Assistant Trust Officer 


Agnes B. Barber, President Leonard Usina, Chairman of the Board 


Louis V. Bartlett 
Assistant Trust Officer 
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for the seminar; Samuel D. Phillips, 
Jr.. West Palm Beach; Wesley A. 
Fink, Daytona Beach; James W. Cul- 
lis, Sarasota; William C. Bostwick, 
Jacksonville; Norman Miller, Mi- 
ami; Byrd V. Duke, Jr., North Miami; 
Cecil T. Farrington, Fort Lauderdale; 
David H. Levin, Pensacola; William 
B. Whitaker, Orlando; Mayo C. 
Johnston, Panama City; William J. 
Tanney, Clearwater; Ray Clements, 
Lakeland; Walter C. Shepard, Cocoa; 
Lefferts L. Mabie, Jr., Wauchula; 
T. Truette Ott and Tom J. Johnson, 
Jr., Tampa. 

Leon Whitehurst, Jr.,vice president 
of the Clearwater Bar Association, 
was speaker at the Association of 
Legal Secretaries dinner meeting in 
September at the Jack Tar Harrison 
Hotel. Whitehurst spoke on the his- 
tory of Clearwater and upper Pinellas 
County. 

Martin Fine, Miami, was elected to 
his fourth consecutive year as chair- 
man of the Miami Housing Authority. 
Henry H. Arrington was re-elected 
vice chairman. 

St. Petersburg attorney Raleigh W. 
Greene, Jr., gave the principal ad- 
dress at the dedication of the William 


Classified advertisements of 40 to 50 
words may be inserted by members of 
The Florida Bar for the cost of setting 
the type: $5.00 per insertion. 


P. McDonald Student Center at St. 
Leo College on September 8. His 
speech subject was “Private Colleges 
and Private Enterprise.” 

Members of the Titusville Legal 
Secretaries heard Kenneth B. Morton 
explain the legal aspects of divorce 
during the third lecture of a work- 
shop on facets of law. The workshop 
is being conducted in order to enable 
legal secretaries to learn more about 
law. ‘ 

Robert C. Josefsberg, Miami, was 
sworn in by Federal Judge David W. 
Dyer in August as an assistant to U. S. 
Attorney William A. Meadows, Jr. 

Miami attorney Daniel Neal Heller 
played a top roll at the third annual 
United Jewish Appeal Young Leader- 
ship conference held in New York 
City in September. He was among 
500 young leaders representing some 
75 communities throughout the nation. 

The Executive Director of The 
Florida Bar, Marshall R. Cassedy, was 
appointed chairman of Leon County 
United Fund Professional Division by 
General Chairman A. Worley Brown. 

Wallace M. Jopling, Lake City, 
was named to head the Columbia 
County bond campaign for Citizens 
for Florida’s Future. 

Named Nassau County prosecuting 
attorney by the Board of Commis- 
sioners was Thomas G. Hall, who 
succeeds Mercury N. Kavouklis, who 


M. A.1.—MEANS MEMBER APPRAISAL INSTITUTE 


MEMBERS OF FLORIDA CHAPTER NO. 2 OF THE 
AMERICAN INSTITUTE OF REAL ESTATE APPRAIS- 
ERS ARE LISTED IN THE JULY 1963 
THE FLORIDA BAR JOURNAL. 
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resigned to accept his appointment 
as public defender. 

Ninth Circuit Public Defender W. 
D. Frederick, Jr., appointed Robert 
W. Duckworth as an assistant public 
defender for the circuit. Formerly 
with the law firm Maguire, Voorhis & 
Wells, Duckworth will be mainly con- 
cerned with defending indigents in 
Orange, Seminole and Osceola Coun- 
ties. 

John R. Wood, Sarasota, was ap- 
pointed city attorney for North Port 
Charlotte replacing Roger O. Is- 
phording, Venice, who resigned. 


The Management Research Insti- 
tute, Inc., held its Seventh Annual 
Managerial Meeting October 11-12 at 
the Holiday Inn, Palm Beach. Theme 
for the program was “Economic, 
Legal and Profitable Business Tech- 
niques for Management.” Among the 
workshop leaders present were John 
Burns, West Palm Beach, Glenn 
Greene, Miami, Daniel Paul, Miami, 
Robert Rogers, West Palm Beach, and 
Paul Saad, Tampa, who also was mas- 
ter of ceremonies at the Friday even- 
ing banquet. 


The Florida Industrial Commission 
recently announced the appointment 
of Joseph V. Barrs, Tampa, as a dep- 
uty commissioner. The appointment 
will speed up the reduction of Hills- 
borough County’s increasing work- 
men’s compensation case load. Also 
apppointed was Sidney M. Weaver, 
Miami, and Eugene N. Betts, Pom- 
pano Beach, who replaces Stewart F. 
LaMotte, Jr. 


Mayor Arthur I. Snyder of North 


Miami Beach was feted by Beth Torah 
Congregation at a testimonial dinner 
in his honor held October 26 in Beth 
Torah Social Hall. Snyder was cred- 
ited for much of Beth Torah’s growth. 

Appointed to the Board of Directors 
of Trail National Bank was Thomas 
F. Icard, Sarasota. 

Virginia Anne Jordan, Tampa, has 
been elected a fellow of the American 
Academy of Matrimonial Lawyers 
because of her specialization in di- 
vorce law. 

John L. Burns was promoted in Sep- 
tember to Lieutenant Colonel at the 
Marine Reserve Training Center, 
Palm Beach. Burns is currently com- 
manding officer of the Volunteer 
Training Unit 6-7, of which Captain 
Joel T. Daves III, county solicitor, is 
a member. 

Public Defender Robert L. Wilson, 
Daytona Beach, has selected P. B. 
Huff, Palatka, as assistant public de- 
fender for Putnam County. 

Tampa attorney Counts Johnson 
was among the panelists at the annual 
meeting of the Florida Council of 
Farmer Cooperatives which was held 
October 21-22 at the International 
Inn, Tampa. Topic for discussion was 
“Problems Encountered by Florida 
Farmer Cooperatives and Their Pa- 
trons.” 

Herbert U. Feibelman of Miami 
addressed the Thirty-Seventh Annual 
Conference of the National Associa- 
tion of Referees in Bankruptcy in 
Atlanta, Georgia, October 22, 1963. 
The subject of Mr. Feibelman’s ad- 
dress was: “The Position of Secured 
Creditors in Chapter XI Proceedings.” 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards 
CLARENCE S. BRUCE 
FORT MYERS, FLA. 


1317 Poinciana Ave. 
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New assistant city attorney of 
Miami Beach is Martin Greenbaum. 

Robert L. Floyd was appointed city 
attorney for North Miami, replacing 
the firm of Bolles & Prunty, which re- 
signed. 

Frank J. McKeown, Jr., of the West 
Palm Beach Junior Chamber of Com- 
merce, is the new state legal counsel 
for the Florida Jaycees. 

Edward B. Rood, Tampa, has been 
reappointed to the joint committee for 
the Effective Administration of Jus- 
tice. The chairman of the 27-member 
committee is Associate Justice Thomas 
Clark of the U. S. Supreme Court. 
Rood is the only one who is a member 
of the trial bar. 

Re-commissioning of John W. 
McCormick of Mount Dora as as- 
sistant state attorney for the Fifth 
Judicial Circuit was announced by 
Secretary of State Tom Adams. 

Leonard Robbins, Hollywood, was 
cited for his participation in the 
largest legal seminar ever conducted 
by the National Association of Claim- 
ants’ Counsel of America. The 17th 
annual convention was held at Min- 
neapolis and was attended by more 
than 1500 trial lawyers. The seminars 


were conducted to teach the latest 
developments in law relating to in- 
juries. 

New President of the Lawyers 
Land Title Corporation is N. John 
Thomas, St. Petersburg. 

The annual meeting of the Special 
Liaison Tax Committee of the South- 
eastern Region was held September 
13-14 in Atlanta, Georgia, for a con- 
ference on taxpayer problems with 
representatives of the Internal Reve- 
nue Service. J. Thomas Gurney, Jr., 
Orlando, was elected secretary-treas- 
urer during the committee meeting. 
Other delegates from Florida were 
Horace R. Drew, Jr., Jacksonville, and 
George W. Ericksen, Tampa. 

The Tallahassee Builders Associ- 
ation held a panel discussion on the 
changes in the Florida Mechanics 
Lien Law at their dinner meeting in 
September. Robert M. Ervin served 
as moderator. 

Among panel members for the 
Mechanics Lien Law Seminar spon- 
sored by the Broward Builders Ex- 
change were Robert Paul, Miami, and 
Melbourne L. Martin, Miami. The 
seminar was held September 18 in 
Fort Lauderdale. 
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BRIEFLY YOURS (Continued from page 1009) 


award and citation. Ideas and techniques new to the legal 
profession, constructive applications based on tests or 
experience are encouraged. The winning essay will be 
published in Law Office Economics and Management. Send 
manuscripts to Daniel J. Cantor and Co., RHSEA, Suburban 
Station Building, Philadelphia 3, Pa. 


@ PROGRAM OF INSTRUCTION FOR LAWYERS . .. Harvard Law 
School has announced a fourth program of instruction for 
lawyers to be held in Cambridge, Massachusetts, from July 
20 through August 1, 1964. The program precedes the ABA 
convention in New York. Six courses dealing with subjects 
important to the modern practice of law will be taught, 
meeting the needs of the general practitioner and the 
specialist. Open to all members of the Bar, the program 
will cost $225. For full information, write Assistant Dean 
William L. Bruce, Harvard Law School. 


@ MIAMI LAW SCHOOL WINS HONORS ... The ABA named the 
University of Miami's "Wesley A. Sturges Memorial Scholar- 
ship Fund" drive the outstanding student bar association 
project in the nation. The drive was begun by Miami law 
Students as a continuation of the hopes of late UM Law 
School Dean Wesley A. Sturges. The student bar award was 
the second ABA honor for UM in recent months. At the ABA 
national convention in August, a special committee lauded 
their training program for Cuban lawyers as the nation's 
best job placement program for the exiles. 


e IT'S GETTING EXPENSIVE . .. When you fail to send the 
Headquarters Office your change of address, it adds to an 
already heavily taxed postal budget! The Florida Bar 
Journal is mailed inexpensively, but each one that is 
returned because of a wrong address costs 10 cents. Each 
of the special September Directory issues returned costs 
25 cents. All of us can economize by notifying the Head- 
quarters Office whenever a change of address is effected. 
Your help is appreciated. 


e CONGRESS OF THE PROFESSIONS ... Officers and members 
of The Florida Bar are invited to participate in the 1964 
Congress of the Professions to be held in Lansing, Michi- 
gan on February 7 and 8. Emphasis will be placed on where 
money comes from for professional education, research, 
and service; what effect the pressures and expenditures 
of money have on the practice and progress of the pro-=- 
fessions; and how the various mechanisms for paying for 
professional services affect distribution and delivery of 
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FLORIDA COUNCIL OF BAR ASSOCIATION PRESIDENTS 


John J. Hunt, 12595 N.E. 7th Ave., North Miami, Chairman 


NORTH DADE BAR ASSOCIATION 
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Rafael A. Rivera-Cruz, President 

521 N.E. 105th St. Miami Shores 


sr, ‘Lele COUNTY “BAR ASSOCIATION 
rt J. Smith, President 

50 Raulerson Building .......... Fort Pierce 
ST. PETERSBURG BAR "ASSOCIATION 

Thomas V. Kiernan, President 

306 Florida Theatre Bidg. ...... 
TALLAHASSEE BAR ASSOCIATION 

William A. 

Washington Sq. Bldg. ........... Tallahassee 
THE BAR ASSOCIATION TAMPA & 
HILLSBOROUGH COUN 

William Reece Smith, .-4 President 

P. O. Box 3239 
THE FEDERAL BAR ASSOCIATION 

South Florida Chapter 

J. Edward Worton, President 

552 Pan Am. Bank BI _ See 
VOLUSIA COUNTY BAR ASSOCIATION 

oe A. Shelley, Presiden 

313 S. Palmetto Ave. ........ 
WINTER BAR “ASSOCIATION 
Robert esident 


P. O. Box 152 Winter Haven 
THE SOCIETY OF THE BAR OF THE FIRST 
JUDICIAL CIRCUIT 
L.M President 
Pensacola 
SECOND JUDICIAL CIRCUIT BAR ASSOCIATION 
Cooksey, President 


Petersburg 


Monticello 
THIRD JUDICIAL CIRCUIT BAR ASSOCIATION 
Slaughter, President 
P. Live Oak 
FIFTH JUDICIAL CIRCUIT BAR ASSOCIATION 


heron A. Yawn, Jr., Pres 
40 


P. O. Drawer 3 Starke 
TENTH JUDICIAL CIRCUIT BAR ASSOCIATION 

Hue E. ———— President 

15 South Lake A 


James i Adams, President 


Wilkinson, President 
Lafayette St. 


THE FLORIDA BAR JOURNAL 


— 

Ferrin Campbel 

pea P. O. Box 337 Crestview 

eee ORANGE COUNT 

ess BROOKSVILLE BAR ASSOCIATION Leon H. Handi 

Poles P. O. Box 312 . Orlando 

OSCEOLA COUN 

Ellis F. Davis, P 

4 Darlington A Kissimmee 

Vee PALM BEACH COUNTY BAR ASSOCIATION 

ane Robert McK. Foster, President 

eat. 501 Harvey Building ....... West Palm Beach 

Fetes PASCO COUNTY BAR ASSOCIATION 

Lester Bales, Jr., President 

P.O. Box 1445 ................ Zephyrhills 

PUTNA 

Osepn Dibartolomeo, Presiden 

RS i 8400 Bird Road ............... South Miami 

ae SOUTH PALM BEACH BAR ASSOCIATION 

ae Gene Moore, President 

Ba! . JOHNS COUNTY BAR ASSOCIATION 

Malcolm L. Stephens, Jr. Presi 

JUDICIA BAR ASSOCIATION 


PEACE MIND 
AND 


The very essence of home ownership is the peace of mind and sense of security which 
arises therefrom. Lacking this, one of the basic elements of satisfaction is lost to the 
homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance 
to their clients, and caused these same clients to desire it and order it attended to. 
Today's buyer of real estate can have the peace of mind and security to which he is 
entitled, by relying upon his Realtor and his attorney to handle the details of such trans- 
actions, and instructing them to obtain for him a land title insurance policy as the final 
protection of his ownership. 


For more than a quarter of a century, the Title & Trust Company of Florida has been 
providing dependable title insurance protection at moderate cost. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES WAITING TO SERVE YOU: 


Bay County 
BAY COUNTY LAND & AB- 
STRACT CO., INC. 
Panama City, Florida 


Brevard County 
ABSTRACT & TITLE COR- 
PORATION OF FLORIDA 
Titusville, Florida 


Broward County 
LAUDERDALE ABSTRACT & 
TITLE COMPANY 
Ft. Lauderdale, Florida 


Citrus County 
PENINSULAR ABSTRACT 
COMPANY 
Inverness, Florida 


Charlotte County 
ABSTRACT & TITLE COR- 
PORATION OF FLORIDA 
Punta Gorda, Florida 

Clay County 
TITLE & TRUST COMPANY 
OF FLORIDA 
Jacksonville, Florida 


Collier County 
GUARANTEE ABSTRACT & 
TITLE INS. CO 
St. Petersburg, Florida 


Columbia County 
BROWN & AB- 
STRACT C 
Lake City. Fiorida 

Dade County 
ABSTRACT AND TITLE COR- 
PORATION OF FLORIDA 
Miami, Florida 

Duval County 
TITLE & "TRUST COMPANY 
OF FLORID. 
Florida 

Flagler County 
FLAGLER COUNTY AB- 
STRACT CO. 
Bunnell, Florida 

Franklin County 
DODD TITLE COMPANY 
Apalachicola, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., 
INC. 
Port St. Joe, Florida 
Highlands Countv 
HIGHLANDS SECURITY AB- 
STRACT & TITLE CO. 
Sebring, Florida 


Hillsborough County 
TAMPA ABSTRACT & TITLE 
INSURANCE CO. 
Tampa, Florida 


Holmes County 
FLORIDA LAND TITLE & 
TRUST CO. 
Marianna, Florida 
Indian River County 
INDIAN RIVER COUNTY AB- 
STRACT CO. 
Vero Beach, Florida 
Jackson County 
FLORIDA LAND TITLE & 
TRUST CO. 
Marianna, Florida 
Lake County 
LAKE ABSTRACT & GUAR- 
ANTY CO 
Tavares, Florida 
Manatee County 
GUARANTEE ABSTRACT & 
TITLE INS. CO. 
St. Petersburg, Florida 
Marion County 
FLORIDA TITLE & AB- 
STRACT CO. 
Ocala, Florida 
Martin County 
FLA. ABSTRACT & TITLE 
INSURANCE Co. 
Stuart, Florida 
Nassau County 
FLORIDA ABSTRACT & 
TITLE INS. Co. 
Fernandina Beach, Florida 
Orange County 


FIDELITY TITLE & GUAR- 
co. 


ANTY C 
Orlando, Florida 


Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 
Pinellas County 
GUARANTEE ABSTRACT & 
TITLE INS. CO. 
St. Petersburg, Florida 
Pinellas County 
PINELLAS COUNTY TITLE 


oO. 
Clearwater, Florida 
Polk County 
LAKELAND ABSTRACT CO. 
Lakeland, Florida 
Putnam County 
PALATKA ABSTRACT & 
TITLE GUARANTY CO. 
Palatka, Florida 
St. Johns County 
ST. JOHNS COUNTY AB- 
STRACT CO. 
St. Augustine, Florida 
St. Lucie County 
ABSTRACT & TITLE COR- 
PORATION OF FLORIDA 
Ft. Pierce, Florida 
Sarasota County 
GUARANTEE ABSTRACT & 
TITLE INS. CO. 
St. Petersburg, Florida 
Seminole County 
TIDELITY TITLE & GUAR- 
ANTY CO. 
Orlando, Florida 
Volusia County 
VOLUSIA COUNTY AB- 
STRACT CO. 
Deland, Florida 
Washington County 
FLORIDA LAND TITLE & 
TRUST CO. 
Marianna, Florida 
s 


In addition to the above agents, 
Title & Trust Company of Flor- 
ida is represented in nearly 
every county in Florida. For 
information inquire at the 
home office. 


HOME OFFICE: 200 East Forsyth Street * JACKSONVILLE 
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FLORIDA LAW BOOKS FIRST! 
Listed below—MOST IMPORTANT: 


ADKINS, FLORIDA REAL ESTATE LAW and PROCEDURE with Forms, 
4 volumes, with 1962 Cumulative Pocket Parts. A complete and ex- 
haustive treatment of this subject. 


ENCYCLOPEDIC DIGEST OF FLORIDA REPORTS, 20 Books, with 1962 
Cumulative Pockets Parts and 1963 Desk Book Supplement. 


FLORIDA LAW and PRACTICE—The encyclopedia of living Florida Law 
for Florida Lawyers, by Florida lawyers. NOW READY 19 volumes, 
containing 237 Titles. 


FLORIDA STATUTES ANNOTATED, 40 volumes, with Current Cumulative 
Pocket Parts. The most completely Annotated set of Florida Statutes. 


NADLER, FLORIDA CORPORATION LAW with FORMS, 1961, two volumes. 


REDFEARN on WILLS and ADMINISTRATION of ESTATES IN FLORIDA, 
Third Edition, 2 volumes, with 1963 Pocket Parts. 


SAPP, FLORIDA PLEADING, PRACTICE and LEGAL FORMS, ANNOTATED, 
7 volumes, with 1962 Cumulative Pocket Parts. 


All sets listed will be kept constantly 
to date through Supplement Service. 


To have all of the above in your library will save 
you * TIME * WORK * WORRY «+ MONEY. 


Write for prices 
and liberal terms. 


THE HARRISON COMPANY 
Law Book Publishers 


94 Hunter St., S. W. (P. O. Box 2414) Atlanta, Georgia 03303 
FLORIDA REPRESENTATIVES 
1. W. GRANADE MORTON HAWKINS 
3915 S. W. 60th Place P. O. Box 409 
Miami, Florida 33155 Gainesville, Florida 
PHONE: MOhawk 7-1568 PHONE: 376-5026 


PUBLISHERS OF YOUR FLORIDA LAW BOOKS SINCE 1926 


AP 


